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BUREAUCRATIC ACCOUNTABILITY ACT OF 1974 

WEDNESDAY, UABCH 27, 1074 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON CRIME, 

COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:10 a.m., in room 
2141, Raybum House Office Building, the Honorable John Conyers, 
Jr. [chairman of the subcommittee], presiding. 

Present: Representatives Conyers, Range!, and Cohen. 
Also present: Maurice A. Barboza, counsel; Constantino J. Gekas, 

associate counsel; and Dorothy C. Wadley, assistant to counsel. 
Mr. CONYERS. The subcommittee will come to order. 
Today we are going to begin the first hearing on the Bureaucratic 

Accountability Act of 1973. Three similar bills are under consider- 
ation. This legislation was originally and introduced by the distin- 
guished gentleman from Caliiomia, Ronald Dellums, and sponsored 
by the chairman of the Judiciary Committee, Representative Rodino, 
and others. 

Essentially, the Bureaucratic Accoimlability Act of 1973 would 
amend title V of the United States Code in a number of ways. Title I 
of the bill provides an avenue for interested citizens to participate in 
the process by which Federal agency noUcy is formulated and, to 
quote Senator Kennedy—who was scheduled to be a witness here this 
morning—"The opportunity accorded persons affected by agency 
rules to present their views enhances the quahty of decisionmaking 
by Government ofiScials and represents ah element of our system of 
participatory democracy." 

Title II deab with the question of the payment of expenses and 
attorney fees for the representations of persons who are unable to pay 
the cost of agency proceedings. Title III would ehminate the defense of 
sovereign immunity in some kinds of suits, and title IV would provide 
for the enforcement of standards in Federal grant-in-aid programs. 

As one who joined Congressman Dellums, who under the aegis of 
the Congressional Black Caucus held a series of hearings on the sub- 
ject of "Governmental Lawlessness," I am very pleased that develop- 
ments since those hearings have revealed not only the nature and the 
extent of governmental lawlessness, but what might be done in an 
attempt to turn that situation around. I think this legislation quite 
appropriately represents a step in that direction. 

[H.R. 6667 follows:] 
(1) 
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. IN THE HOUSE OF REPRESENTATIVES 

APRIL 6,1978 

Mr. BoDiKo introduced the following bill; which was referred to the Com- 
mittee on the Judiciary 

A BILL 
To amend the administrative procedure provisions of title 5 of 

the United States Code to make the rulemaking provisions 

applicable to matters relating to public property, loans, 

grants, benefits, and contracts; to provide for payment of 

expenses incurred in connection with proceedings before 

agencies; to provide for waiver of sovereign immunity; to 

provide for the enforcement of standards in grant programs; 

and for other pmposes. 

1 J5c it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 That tMa Act may be cited as the "Bureaucratic Account- 

4 ability Act of 1973". 

I-O • 
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1 TITLE    I—RULEMAKING  INVOLVING    PUBLIC 

2 PROPERTY, LOANS, GRANTS, BENEFITS, OR 

3 CONTRACTS 

4 SEC. 101. Section 551 of title 5 of the United States Code 

5 is amended by inserting after "agency and includes" in para- 

6 graph (4) the following: "matters relating to public prop- 

7 erty, loans, grants, benefits, or contracts, and". 

8 SEC. 102. Section 553 of such title 5 is amended— 

9 (1) 'jy striking out "or to public property, loans. 

10 grants, benefits, or contracts" in subsection (a) (2), 

11 (2) by striking out everything in subsection  (b) 

12 after "does not apply—" and inserting in lieu thereof 

1.3 the following: "does not apply  (except in the case of 

14 rulemaking undertaken in connection with grants-in-aid) 

15 when the agency for good cause finds (and incorporates 

16 the finding and a brief statement of reasons therefor in 

17 the rules issued) that notice and public procedure thereon 

18 are impracticable, unnecessary, or contrary to the public 

19 interest", and 

20 (3) I'y adding after and below paragraph  (3)  of 

21 subsection (d) the following: 

22 "The exception authorized by the preceding sentence to 

23 the period for making pubUcation or service shall not apply 

24 in the case of publication or service of rules made in connec- 

25 tion with grants-in-aid." 
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1 TITLE II—PAYMENT OF EXPENSES INCUREED 

3 BEFORE AGENCIES 

3 SEC. 201. Chapter 5 of title 5 of the United States Code 

4 is amended— 

5 (1)   by inserting after section 559 the following 

6 new section: 

7 "§660. Fajrment of expenses and participation in forma 

8 pauperis 

9 " (a) Each agency shall pay to any interested person 

10 who participates in a proceeding before the agency, gov- 

11 emed by section 553, 554, 556, or 557 of this title, and who 

12 is determined by objective standards to be unable to pay (1) 

13 reasonable attorney fees for representation of such person in 

14 the proceeding, and (2) other reasonable costs, including fees 

15 for witnesses, if such person made a discernible contribution 

16 to promoting agency implementation of a purpose of the Act 

17 of Congress pursuant to which such proceeding is conducted. 

18 " (b) Each agency shall adopt rules that enable inter- 

19 ested persons to participate in proceedings governed by sec- 

20 tion 553, 554, 556, or 557 of this title when such persons 

21 are unable to pay the costs of such participation, including 

22 the cost of filing and reproducing materials." 

23 (2) by inserting after the item relating to section 

24 559 in the analysis of chapter 5 of title 5 of the United 

25 States Code the following: 

"660. Payment of expenses." , 
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1 TITLE III—SOVEREIGN IMMUNITY 

2 SEC. 301. Chapter 7 of title 5 of the United States Code 

3 is amended— 

4 (1) by inserting after section 706 the following new 

5 section: 

6 "§707. Actions against any officer or employee of the 

7 United States 

8 "An action in a court of the United States seeking relief 

9 other than money damages and stating a claim that an agency 

10 or an officer or employee thereof acted or failed to act in 

11 an official capacity or under color of legal authority shall 

12 not be dismissed nor relief therein be denied on the ground 

13 that it is against the United States or that the United States 

14 is an indispensable party. The United States may be named 

15 as a defendant in any such action, and a judgment or decree 

16 may be entered against the United States. Nothing herein 

17 (1) affects other limitations on judicial review or the power 

18 or duty of the court to dismiss any action or deny relief on 

19 any other appropriate legal or equitable ground; or   (2) 

20 confers authority to grant relief if any other statute granting 

21 consent to suit for money damages forbids the relief which 

22 is sought.", and 

23 (2) by inserting after the item relating to section 

24 706 in the analysis of chapter 7 of title 5 of the United 

25 States Code the following: 

"707. Actions »g«in8t any officer or employee of the United States.". 

38-969 O - 75 < 2 
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1 SEC. 302. Section 703 of title 5 of the United States 

2 Code is amended by inserting after the first sentence the 

3 following:  "If no special statutory review proceeding is 

4 applicable, the action for judicial review may be brought 

5 against the United States, the agency by its official title, or 

6 the appropriate officer.". 

7 TITLE IV—ENFORCEMENT OF STANDARDS FOR 

8 GRANTS 

g SEC. 401. Chapter 5 of title 5 of the United States Code 

10 is amended— 

U (1)   by adding after section 560   (as added by 

12 section 201 of this Act) the following new section: 

13 "§ 561. Enforcement of standards for grants 

14 " (a) (1) Each agency which is authorized to make and 

15 administer grants-in-aid shall maintain a complaint procedure 

16 in accordance with subsection (d) for the receipt, considera- 

17 tion, and disposition of complaints from persons who are or 

18 may be adversely affected or aggrieved by the alleged failure 

19 to comply alleging that one or more grantees has failed, in 

20 submitting a plan, application, or accompanying report or 

21 other data  (including amendments thereto)  or in adminis- 

22 tering or operating a program under a grant-in-aid to comply 

23 with any standard prescribed by the Act of Congress which 

24 authorized such grant-in-aid or prescribed by any regulation 

25 (adopted by such agency) applicable to the grantee. 
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1 "(2)  Each agency which is authorized to make and 

2 administer grants-in-aid shall also require each grantee as a 

3 condition for the receipt or renewal of a grant-in-aid after 

4 the date of enactment of this Act, to maintain a complaint 

5 procedure in accordance with subsection (d) for the receipt, 

6 consideration, and disposition of complaints of the type set 

7 forth in subsection (a) (1). 

8 "(b)  Each agency shall receive, consider, and dispose 

9 of any complaint submitted to it  (in accordance with pro- 

10 cedures adopted by each agency) if the agency determines 

11 that if such failure to comply were true it (A) would have 

12 adversely aflfected or have a probable inmiinent adverse 

13 effect upon a substantial number of persons on behalf of 

whom the complaint was submitted, or   (B)   would have 

^   substantially impaired a purpose of the Act of Congress pur- 

suant to which the grant-in-aid is administered. Each agency 

shall by regulation establish what constitutes a 'substantial 

^®   number of persons' for any grant, which number shall not 

^^   be so high so as to discourage complaints under this sub- 

^   section. If the agency considers that the issues raised by the 

complaint are of particular significance in the administra- 

tion of a grant-in-aid, it may receive and dispose of the com- 

^^   plaint in accordance with section 556 of this title, in lieu 

of the procedure under subsection  (d). 
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1 " (c) (1) If the agency, after receiving and disposing of 

2 any complaint under subsection (b), decides that the grantee 

3 failed to comply with the standard with respect to which the 

4 complaint was submitted, it shall, in addition to any other 

5 sanction authorized by law, request the Attorney General 

6 to petition any district court of the United States having juris- 

7 diction of the geographic area in which the grantee is located 

8 to enjoin the grantee from violating such standard. If the At- 

9 tomey Oeneral does not petition for such injunction within 

10 sixty days of such request, the agency shall order the grantee 

11 to administer the program in compliance with such stand- 

12 ard. If, in the opinion of the agency, the grantee fails to 

13 comply with such order within sixty days after having re- 

14 ceived such order, the agency shall determine another person 

15 who qualifies as a grantee and it shall transfer the grant to 

16 such new grantee; but any such transfer shall not cause a ter- 

17 mination in the grant's administration. The agency may also 

18 reqaire reimbursement from a grantee for grant funds ex- 

19 pended by the grantee in violation of such standard. 

20 " (2) If the agency decides not to receive and dispose of 

21 a complaint under subsection  (b), it shall submit the com- 

22 plaint to the grantee for consideration and disposition under 

23 the grantee's complaint procedure established pursuant to 

24 subsection   (a) (2).  Any complaint so submitted to  the 
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1 grantee shall not include any agency decision or recommen- 

2 dation on the merits of such complaint. 

8 "(3) If the agency either decides not to receive, con- 

4 sider, and dispose of a complaint or disposes of a complaint 

5 by deciding that the grantee complied with the standard 

6 with respect to which the complaint was submitted, it shall 

7 within sixty days from its receipt of the complaint, notify 

8 the person who submitted the complaint, giving its reasons 

9 for not accepting the complaint or for deciding that the 

10 grantee complied with the standard. 

11 " (4) If a grantee disposes of a complaint by deciding 

12 that it complied with the standard with respect to which 

13 the complaint was submitted, it shall within sixty days from 

14 its receipt of the complaint, notify the person who submitted 

15 the complaint, giving its reasons for deciding it complied 

16 with the standard. 

17 "(5)  If the grantee, after receiving, considering, and 

18 disposing of any complaint, decides that it failed to comply 

19 with the standard with respect to which the complaint was 

20 brought, it shall conform to such standard and shall provide 

21 retroactive benefits or services   (or their cash equivalent) 

22 from the date the grantee received the complaint until the 

23 date of the grantee's decision, as compensation to the com- 

24 plainant for harm caused by the grantee's violation of such 

25 standard. 
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1 " (6) A person shall not submit a complaint to a grantee 

2 if the agency has decided to receive and dispose of the same 

3 complaint or if the agency has decided that the grantee failed 

4 to comply with the standard with respect to which such 

5 complaint was submitted to the agency. 

6 "(d) The complaint procedure to be followed by agen- 

7 cies and grantees shall provide at least the following:   (1) 

8 The complaining person may present written material m 

9 support of his complaint,  (2) the complaining person may 

10 make an oral presentation in support of his complaint  (if 

11 not represented by counsel) at a time and place convenient 

12 both to the grantee and the complaining person,   (3)  the 

13 complaining person may examine relevant grantee materials 

14 concerning his complaint prior to the complaining person's 

15 presentations under clauses (1) and (2) of this subsection, 

16 (4)   the complaining person may present witnesses and 

17 cross-examine any hostile vritness presented by the agency 

18 or grantee, and (5) the grantee may submit written material 

19 in response to material presented by a complaining person 

20 and may make an oral presentation if the complaining person 

21 has made one.", and 

22 "(e)   Each grantee shall make available to persons 

23 who are or may be affected by the operation of a grant^in- 

24 aid   (1)   all materials governing program policy and set- 

25 ting program standards  (including regulations, instructions. 
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^ handbooks, circulars, and manuals), and (2) all materials 

2 relating to the application for such grant-in-aid  (indnding 

g plans, applications, accompanying reports, other data, and 

A amendments thereto). Such materials shall be made avaol- 

g able npon request to such persons with minimum reprodu&- 

g tion charges and shall be made available without charge for 

n access by the public at all agency oflBces and public or 

g university libraries. The materials in subsection   (2)   shall 

Q be made available at the time each grantee makes applica- 

jQ tion for a grant-in-aid." 

14 (2)   by adding after secdon 551(13)   the following 

22 new definitions: 

jg "(1*) 'gr*°*8"i°"*i^' means programs pursuant to 

14 '       which the Federal Qovemment transfers funds to State 

15 and local governments and public and private nonprofit 

16 organizations  to  provide  general  public  services   or 

17 finance programs for special groups; 

18 " (1^) 'grantee' means a State or local government 

19 or public or private nonprofit organization that has ap- 

20 plied for or received a grant-in-aid"; and 

21 (3) by inserting after the item relating to section 560 

42 in the analysis of chapter 7 of title 5 of the United States 

' 23'  Code the following: 

"561. Enforcement of sUndards for grunts.". 
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Mr. CoNTERs. I am very pleased to welcome the author of the bill, 
the chairman of the hearings held by the Congressional Black Caucus 
that led to this legislation, a distinguished Member of this Congress 
and a very personal friend of mine, Congressman Dellums of California. 

We are going to receive your prepared statement and ask you to 
begin in your ovm way to relate to us the background, the develop- 
ment, and the legislative implications of this bill. 

TESTIMONY OF HON. EONALD V. DELLUMS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CALIFORNIA, ACCOMPANIED BY 
ROBERT B. BRAUER, ADMINISTRATOR, AND LARS LIH, LEGISLA- 
TIVE AIDE 

Mr. DELLUMS. Thank you. 
Mr. Chairman, members of the subcommittee, I am grateful for 

the opportunity to appear before you as you begin hearings on the 
Bureaucratic Accountability ACD. 

We meet today in an atmosphere of crisis, because the challenge of 
governmental lawlessness has reached the very highest levels. Yet 
this is a greater problem than just one individual or group of individ- 
uals. The Federal Government has grown outside the reach of law— 
outside the reach of general regulation, passed by the representatives 
of the people, upon which the people may rely. 

Mr. Chairman, I strongly believe that it is no exaggeration to say 
that governmental lawlessness is ^j)idly becoming the system of 
government in the United States. We in Congress have no greater 
task than to reverse this trend. 

In the summer of 1972, when Watergate was a cloud no bigger than 
a man's fist, the Congressional Black Caucus held a series of hearings 
on the general topic of governmental lawlessness, the widespread 
bureaucratic practice of distorting, ignoring, and subverting the 
congressional mandates contained in legislation. These hearings 
uncovered a pattern of abuse so extensive as to constitute the gravest 
threat to meaningful self-government. 

At this time, Mr. Chamnan, with your permission and the per- 
mission of the members of the subcommittee, I would like for the 
record to give you the testimony of the governmental lawlessness 
hearings. 

Mr. CoNYERS. Certainly. 
[The document referred to has been retained in committee files.] 
Mr. DELLUMS. Thank you. 
Governmental lawlessness takes many forms: 
Regulations are not issued for enacted programs; 
Regulations issued distort and  pervert the intent of Congress; 
Administration of programs ignores both the intention of the 

lemslation and the niles and regulations which have been issued; 
Even after Congress carries out its oversight function and an 

agency is told to change a program or to enforce it, the agency does 
not comply—and Congress continues to fund the program as if nothing 
was wrong; and, finally. 

Congress initiates investigation into a problem area, documents the 
issues, but then does not convert the issues into action. 

To show how governmental lawlessness affects the so-called average 
person the following profile was created as a result of our hearings, it 
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is drawn around a 28-year-old black, blue collar worker who lives in 
one of our major cities. He is married, with two children, and works as 
a GS-5 postal clerk. Here is how governmental lawlessness affects 
his life: 

He is being evicted from his home—for which he was not able to get 
an FHA mortgage when he bought it because the neighborhood was 
redlined—by "Project Rehab" which was set up to build houses in the 
inner city. 

His neighborhood is being split by a new freeway which is displacing 
10,000 families, and because of which there is no available housmg for 
him to move into after he has been forced out of his home. He found 
out he could not get relocation assistance, either. 

His kids go to a school which was resegregated by a Justice Depart- 
ment ruling. There is an average of 35 children per classroom, but the 
principal's office has just been redecorated and there are security 
guards in the hallways, both paid for with title I E)SEA funds. 

One of his children has been suffering from general weakness, and 
there is suspicion of lead paint poisoning, but the kids have not had a 
full medical checkup of that nature. 

His mother died within the last year after she came down ill, but 
she could not get into the charity hospital and the new federally 
funded hospital never had room. 

He, himself, was educated at a black land grant college which was 
extremely overcrowded and where the facilities were antiquated. 

His 20-year-old brother has been in three different manpower train- 
ing courses and still does not have a job. 

His cousin who lost his job some months ago has been forced to take 
a janitorial job paying under the minimiun wage and in doing so lost 
his welfare benefits. 

While his cousin was on welfare, he helped feed his family with food 
stamps but recently the price for the stamps went up, so that the 
family is having a hard time getting any sort of adequate nutrition. 

He, himself, has been a Government clerk for 6 years, and has had 
but one major promotion. He has had a complaint about his super- 
visor filed for 7 months without any action at all being taken either by 
his agency or by the Civil Service Commission. 

He and his wife both are registered to vote and if one looks at the 
voter registration statistics of his city, it is obvious that blacks consti- 
tute a majority, but because of gerrymandering, all major oflice- 
holders are white, suburban, and upper middle class. 

Despite all this, he is still not what might be termed a miUtant 
revolutionary. However, he is against the war and wrote a letter to the 
local paper saying so. Now his name is on an FBI master list of black 
troublemakers. 

And, while his car has been vandalized twice because there is no 
adequate street Ughting on his block, at night he can look up and see 
the patrolling poUce heUcopters with super TV cameras purchased 
with LEAA funds. 

I realize that this is a dramatic example but given the nature of the 
hearings, we came up with what we thought would be an averse 
set of problems for a person confronting Federal bureaucracy. 

In response to what we learned during those hearings and other 
congressional investigations of governmental lawlessness, Senator 
Kennedy and I, along with 26 of my colleagues in the House, intro- 

3S-959 O - 7S - 3 
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duced the Bureaucratic Accountability Act of 1973. This legislation 
proposes concrete steps toward strengthening responsible and reliable 
government through amendments of the Administrative Procedures 
Act. 

I strongly feel that among the basic causes of "governmental 
anarchy" is a lack of mechanisms which would allow citizens some 
means of protection against officials in their concrete, day-to-day 
contact with them. These mechanisms cannot guarantee that Congress 
will pass wise and democratic substantive legislation, but they ^low 
us to hope when such legislation is indeed passed, citizens may rely on 
seeing it actually carried out. And this hope is the basis of active 
democratic reform and confidence in the capabilities of government. 

The aim of the Bureaucratic Accountability Act is to confine the 
bureaucracy to its legal purposes. We intend to do this by the demo- 
cratic method of increasing its responsibility, its answerability, both 
to citizens and to the intent of Congress. Specifically, the bill strength- 
ens the ability of citizens, to enforce their rights as established by 
Congress—against either action or inaction by the bureaucracy. 
Notice-and-comment rulemaking requirements are extended, costs of 
participation are reduced, bars to judicial review are removed, and 
procedures set up to enforce State and local compliance to Federal 
standards in administering grant-in-aid programs. 

All of these reforms are based on long-felt needs and careful sugges- 
tions from the many groups involved in working in administrative 
law. I think the overall result will be more effective government, 
greater cooperation between citizens and officials, and greater con- 
gressional effectiveness. 

I would like to emphasize this last point. These administrative 
reforms are a natural extension of recent proposals in Congress to 
reform our internal procedures. In both these ways, we would strength- 
en the status of objective legislation, arrived at by democratic means, 
as against the subjective political and bureaucratic desires of an un- 
controlled administration. 

The basic aim of the bill is to insure that a citizen may receive an 
accurate idea of his rights and of the procedures of the bureaucracy by 
reading the statute books and published material of the bureaucracy. 
I think this will mean an important extension of responsible participa- 
tion in the work of self-government. 

The basic logic of the bill can be better brought out when it is under- 
stood that it is only one-half of a two-part approach. Since the goal is to 
increase the probability that congressional intent will actualljr be 
carried out, it is just as necessary to strengthen congressional oversight 
abilities as to increase the ability of the citizen to deal with the 
bureaucracy from his end. I have therefore prepared new additional 
legislation to deal with this side of the problem. 

These bills include, first, the Continuing Congressional Oversight 
Act. This provides for regular evaluation of agencies by GAO, with 
a view not only to efficiency but conformity to congressional intent. 
I will also introduce the Congressional Access to Information Act, 
which deals with the problem of executive privilege. And finally, 
more specifically, the Central Intelligence Agency Disclosure Act 
which takes up the specific problem of CIA secrecy. I would like to 
submit a description of these bills for the record. 
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Mr. CoNTEHS. By all means. We will receive them into the record. 
Mr. DELLUMS. Tnank you. 
[The description and bills referred to follow:] 

[B^om the Congressional Record, Mar. 21, 1974] 

CONGBEBSIONAL   OVERSIGHT  AND   BUREAUCRATIC   ACCOUNTABILITY 

Mr. DELLUMS. Mr. Speaker, last spring I introduced the Bureaucratic Ac- 
countability Act. The aim of this bill was to give the citizen the necessary tools to 
see that the bureaucracy followed the law and the congressional intent was 
followed. 

Congress itself has an interest in making sure that the legislation it passes 
actually has an effect on what the bureaucracy does. This is the indispensable first 
step in reestablishing the constitutional role of Congress. Not only the citizen but 
also Congress needs new tools in relation to the Federal bureaucracy. For this 
reason, I am introducing a set of three bills designed to extend the powers of con- 
gressional oversight: this objective is to be pursued by strengthening the investi- 
gatory powers of the GAO, by defining the situations in which the President may 
properly withhold information from the Congress, and by circumscribing the 
capability of the CIA to escape congressional scrutiny. 

The first bill is the Continuing Congressional Oversight Act. As the name 
suggests, its purpose is to regularize congressional investigation of Government 
agencies by providing for continuing evaluation of agencies by the GAO. The 
act provides that the GAO will make evaluations on the basis of the usual criteria 
used in the past and of one added consideration: whether the expenditure of 
Government funds conforms to congressional intent. In order to regularize GAO 
evaluations, which are now carried out only at congressional request, the act directs 
the Comptroller General to report periodically on each department and estab- 
lishment of the Goverrunent, with an eye to both efficiency and conformity to 
congressional intent. Because of the magnitude of such a task, the bill directs 
that such evaluations be made once every 4 years for each department or estab- 
lishment. The findings are to be made public. 

In cases where the head of the department or establishment considers that in- 
vestigation by the GAO will jeopardize the national interest, he or she may, 
according to the provisions of the act, so notify the Comptroller General and the 
appropriate congressional committees, and investigation may then be carried out 
by those committees. The bill thus arrives at a balance between the interests of 
congressional oversight and those of national security. 

The second bill is the Congressional Access to Information Act. The act re- 
quires any head of a department or establishment to "appear and give complete 
testimony, or to provide complete information pertinent to matters of 
legislative concern * * *" within 30 days of a subpena or request for such infor- 
mation by any House or committee of Congress, and to certify the completeness of 
such testimony and information. A failure, substantive or procedural, to comply 
with these requirements, would caxise the Comptroller General to take all 
measures necessary to cut off operational funds for the department or establish- 
ment in question. Under the act, the President, and only the President may direct 
a refusal of the information requested when such information concerns advice or 
policy recommendations to the President from members of the White House staff. 
Such a refusal, according to the provisions of the act, is to be made by the Presi- 
dent in a signed written deposition specifying the areas concerning which informa- 
tion is to be denied. The act further assigns to any House or committee of Con- 
gress, as appropriate, standing to bring suit in the district court of the District of 
Columbia for the purpose of compelling disclosure of the contested information 
when the House or committee involved feels that it cannot accept the refusal of 
the information in question. The act thus defines the situations in which the Presi- 
dent may refuse to provide requested information to Congress, and sets up 
a procedure by which contested claims can be judicially resolved. 

The third bill is the Central Intelligence Agency Disclosure Act. In amend- 
ing different sections of the United States Code which relate to the disclosure of 
information by the CIA, the act calls for the provision to the appropriate con- 
gressional committees of kinds of information which may not be denied to the 
Congress on the ground of national security. The intent "of the act is to prevent 
the public disclosure of sensitive information while assuring its accessibility to the 
appropriate congressional conunittees. 



16 

98D CONGRESS 
2D SEsaioN H. R. 15072 

IN THE HOUSE OF REPRESENTATIVES 

MAY 29,1974 

Mr. DsLiiCicg (for himaelf, Ms. ABZUQ, Mr. BADIIXO, Mr. BROWN of California, 
Mre. BuitKE of California, Mrs. COLUNS of UlinoiB, Mr. CONTE, Mr. 
CoNTEBs, Mr. DERWTNBKI, Mr. Dioos, Ms. HOLTZMAN, Mr. LONG of Mary- 
land, Mr. MANX, Mr. MURTHA, Mr. PATTEN, Mr. PODEIX, Mr. RIEOLE, Mr. 
STARK, Mr. STOKES, Mr. TIERNAN, and Mr. EDWARDS of California) intro- 
duced the following bill; which was referred to the Oommitte on Govern- 
ment Operations 

A BILL 
To amend the Budget and Accounting Act of 1921 to provide 

for investigations and expenditure analyses of the use of 

public funds. 

1 Be it enacted by the Senate and Ilouse of liepresenta- 

2 tives of the United States of America in Congress assembled, 

3 Tbat this Act may be cited as the "Continuing Congres- 

4 sional Oversight Act". 

5 SEC. 2, Section 312 (a) of the Budget and Accounting 

6 Act, 1921 (31 U.8.C. 53), is amended to read as follows: 

7 " (a) The Comptroller General shall conduct a oontinu- 

6 ing investigation, at the seat of government or elsewhere, 

9   of all matters relating to the receipt, disbursement, and appli- 

10   cation of public funds, and shall make to the President when 

I-O 
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2 

1 requested by him or her and to Congress at the beginning of 

2 each regular session, a report in writing of the work of the 

3 General Accounting Office containing findings and recommen- 

4 dations concerning the legislation deemed necessary to facili- 

5 tate the prompt and accurate rendition and settlement of 

6 accounts and to assure that the expenditure of funds by de- 

7 partments or establishments for any program or activity 

8 conforms to the congressional intent in authorizing such 

9 program or activity and concerning such other matters relat- 

10 ing to the receipt, disbursement, and application of public 

11 funds as the Comptroller General may think advisable. In 

12 such regular report, or in special reports at any time when 

13 Congress is in session, the Comptroller General shall make 

14 recommendations looking to greater economy or efficiency in 

15 public expenditures. Any report made under this section 

16 shall be published in the Federal Re^ster within thirty days 

17 of its submission to Congress or the President." 

18 SEO. 3. Section 206 of the Legislative Reorganization 

19 Act of 1946 (31 U.S.C. 60) is amended to read as follows: 

20 "BXPBNDITURB ANAXYSIS BY OOMPTEOLLBB QENBBAIi 

21 "SEC. 206. (a) The Comptroller General is authorized 

22 and directed to make a continuing expenditure analysis of 

23 each department or establishment in the executive branch of 

24 the Government  (including any Government corporation) 

25 which will enable Congress to determine whether— 
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1 "(1)   public funds have been economically and 

9 efficiently administered and expended; 

8 " (2)  programs or activities in operation or being 

4 organized in the departments or establishments conform 

6 to the congressional intent in authorizing such programs 

6 or activities; 

7 " (3) the policies and approaches in administering 

8 such programs or activities have been brought or are 

9 being brought into conformity with the congressional 

10 intent in authorizing such programs or activities pursu- 

11 ant to prior recommendations and reports made by the 

12 Comptroller General; and 

13 " (4)   additional legislation is necessary to insure 

14 that public funds are efficiently and economically ad- 

IB nunistered and expended, and public funds are used with 

16 respect to programs or activities in accordance with 

17 congressional authorization. 

18 "(b) Reports on such analyses of each department or 

19 establishment including any recommendations for le^sla- 

20 tion the Comptroller General may deem necessary relating 

21 to efficient and responsible use of public funds shall be sub- 

22 mitted to the Congress in such a manner that a report on 

23 every department and establishment is submitted to the 

24 Congress every four years and, in addition, interim reports 

25 shall be made on any regular basis and in such manner as 
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1 the OomptroDer General may determine to be proper. Such 

2 reports shall be published in the Federal Register within 

3 thirty days of their submission to Congress. 

4 "(c) (1) Any head of a department or establishment 

5 which is subject to an expenditure analysis authorized by 

6 this section may give written notification to the Comptroller 

7 General and to the chairpersons of the congressional commit- 

8 tees having jurisdiction over the aSairs of that part of the 

g department or establishment which is subject to the expend- 

10 iture analysis advising them that in  the opinion of the 

11 head of the department or establishment such analysis or as- 

12 pects of such analysis would jeopardize the national security. 

13 Upon such notification, if any such committee determines 

14 that the expenditure analysis should be carried out by a 

15 congressional committee instead of the Comptroller General, 

16 sudi committee shall proceed to conduct such analysis or as- 

17 pects of such analysis. 

18 " (2) Any such analysis carried out by a committee shall 

19 be a complete expenditure analysis as described in subseo- 

20 tion (a). Upon completing such analysis the committee shall 

21 make an unclassified report to the Congress including any 

22 recommendations for Ic^slation the committee deems neces- 

23 saiy relating to efficient and responsible use of public funds 

24 by the department or establishment subject to the expendi- 

25 ture analysis." 
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98o CONGRESS 
2o SESSI'^N R R. 13799 

m THE HOUSE OF REPRESENTATIVES 

MARCH 27,1974 

Mr. DKLLCMS introduced the following bill; which was referred to the Com- 
mittee on the Judiciary 

A BILL 
To provid   for llic receipt of testimony and infonraition from 

executive ngencies and bodies. . 

1 Be it enacted hy the Senate and House of Eepresenta- 

2 tiucs of the United States of Amei-ica in Congress assembled, 

3 Tlmt tliis Act may be cited ns the "Congressional Access to 

4 Iiiforn:iti«n Act". 

5 Si.c. 2. For purposes of tliis Act— 

6 (1) the   term   "department   and   establishment" 

i          means any exccnlivc department, independent commis- 

8 sion, board, bureau, ofTicc, agency, or other establishment 

9 of the flovenimcnt, including any independent regulatory 

10 cnnnuission or lioard and the nnniicipal govenimcnt of 

•I-O 
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1 the District of Columbia, but does not include the legis- 

2 lative or judicial branches of the Government; 

8 (2)   the term "information" includes any knowl- 

4 edge or data reasonably available (to the party receiv- 

5 ing the request for information) and includes documents, 

6 papers, films, tapes, and transcripts; and 

7 (3) the term "policy" means— 

8 (A) the exchange of views and discussion dur- 

9 ing the development of goals and the determina- 

10 tion of possible courses of action; 

11 (B) the development of plans and approaches 

12 to present and future decisions; and 

13 (C)  the offering or receipt of recommenda- 

14 tions concerning clauses (A) and (B) ; 

15 but does not include the implementation  of already 

16 developed goals, courses of action, or decisions. 

17 SEC. 3. (a) Either House of Congress, any joint com- 

18 mittee of Congress, any committee of either House, or any 

19 subcommittee thereof, or the Comptroller General at the 

20 request thereof, may subpena or request any hea(   of a 

21 department or establishment of the United States or any 

22 officer or employee of the United States to appear and give 

23 complete  testimony,  or  to provide  complete  infonnation 

24 pertinent to matters of legislative concern, or to p'nding 

25 legislation, or with respect to any congressionally authorized 

26 programs. 

38-969 O - 75 - 4 



22 

3 

1 ("')  -A^ subpena issued by the Comptroller General to 

2 any department or establishment head or officer or employee 

3 at the request of either House of CJongress, any joint com- 

4 mittee of Congress, any committee of either House, or any 

5 subcommittee thereof shall be considered to have been issued 

6 by iuch House, committee, or subcommittee, and a refusal or 

7 failure to provide information or testimony requested pursu- 

8 ant to section 3 of this Act shall be considered a refusal or 

9 failure to provide information or testimony to that House, 

10 committee, or subcommittee. However, this subsection shall 

11 not be construed as authorizing the Comptroller General to 

12 bring a civil action as authorized in section 5 of this Act. 

18 (c) (1)   Such  department or estabUshment  head  or 

14 officer or employee shall provide the requested testimony 

15 or information within thirty days of the receipt of the 

16 request, unless otherwise specified by the party malting the 

17 request. 

18 (2) Such department or establishment head or officer 

19 or employer shall affirm in writing that the testimony or 

20 information provided in response to the request is complete 

21 to the best of his or her knowledge. 

22 (d) (1) If the department or establishment head or offi" 

23 cer or employee refuses to testify or provide information, fails 

24 to provide complete testimony or information within the spec- 

25 ified time period, or fails to certify as to its completeness. 
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1 the Comptroller General shall he notified by the congressional 

2 body or entity which made the request. 

8 (2)  Upon such notification, unless the information or 

4 testimony is refused in compliance with section 4 (n) of this 

5 Act,   the  Comptroller  General  shall   take  all   necessary 

6 measures to withhold all Federal funds for the operation of 

7 the department or establishment or officer or employee in- 

8 volved from the date specified under subsection   (c) (1) 

9 until such time as the department or establishment head or 

10 officer or employee complies with the provisions of this 

11 section. 

12 SEC. 4. (a) (1) The President may refuse to allow any 

13 information or testimony requested under section 3 to be 

14 provided by the department or establishment head or officer 

15 or employee if such information or testimony relates .o— 

16 (A) advice made to the President by an individual 

17 who is not an employee of a department or cstablish- 

18 mcnt, or an individual who is not subject to confirmn- 

19 tion by either House or both Houses of Congress; or 

20 (B) information, recommendations, and di-.CH.ssions 

21-         relating to the formulation of policy between the Prcsi- 

22 dent and any individual who is not an employee of a 

23 department or establishment, or an individual w!io is not 

24 subject to confirmation by either House or both Houses 

25 of Congress. 
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1 (2) Any such refusal shall be made in writing, signed by 

2 the President, and directed to the Comptroller General, the 

3 official of Congress who made the request, or the chairperson 

4 of the joint committee, committee, or subcommittee thereof 

5 who made the request. 

6 (3) Any such refusal shall state the specific topics of 

7 tcstunony or specific items of information which are refused 

8 and shall set forth the basis for the refusal. 

9 (b)  If the refusal is not accepted by the requesting 

10 House, committee, or subcommittee as complying with sub- 

11 section (a), it shall proceed under section 5 of this Act. 

12 SEC. 5. (a) Either House of Congress, any joint com- 

13 mittee of Congress, any committee of either House, or any 

14 subcommittee thereof may bring a civil action in its own 

15 name pursuant to section 1364 of title 28, United States 

16 Code, in the District Court for the District of Columbia to 

17 compel the President of the United States to provide com- 

18 plete testimony or information pursuant to section 3 of this 

19 Act, if the President's refusal to provide complete testimony 

20 or iufonnation does not comply with section 4 (a) of this Act. 

21 (!')  I^ t^c district court finds that such refusal docs 

22 not comply with section 4()i)   of tliis Act, it shall order 

23 the President to comply with the request made pursuant to 

24 section 3 of this Act, If the President docs not comply with 
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1 the court's order, the court may hold the President in con- 

2 tempt, and order appropriate penalties. 

3 SEC. 6. (a) Chapter 85 of title 28, United States Code, 

4 is amended by adding at the end thereof the followmg new 

5 section: 

6 "§ 1364. Action to compel disclosure by the President 

7 " (a)  The District Court for the District of Columbia 

8 shall have original and exclusive jurisdiction, notwithstanding 

9 the amount in controversy, of any civil action brought by 

10 either House of Congress, a joint committee of Congress, a 

11 committee of either House, or any subcommittee thereof 

12 pursuant to section 5 of the Congressional Access to Infor- 

13 mation Act against the President to determine whether a 

14 refusal of the President to provide information or testimony 

15 comes within the provisions of section 4 (a) of such Act. 

16 "(b)  Any such action shall be heard and determined 

17 by a district court of three judges under section 2284 of 

18 this title. 

19 " (c) Any civil action brought under this section shall, 

20 except as to proceeduigs  the  district  court  considers  of 

21 greater importance, take precedence on the docket over all 

22 other proceedings, and be assigned for hearing and trial at 

23 the earliest practicable date and be expedited in every way.". 
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1 (b)  The table of sections of chapter 85 of title 28, 

2 United States Code, is amended by inserting immediately 

3 after the item relating to section 1363 the following: 

"1304. Action to compel disclosure by tlio President.". 
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88D CONGRESS 
2DSE88IOK H. R. 13798 

IN THE HOUSE OF REPRESENTATIVES 

MARCH 27,1974 

Mr. DELLCHS introduced the following bill; which was referred to the Com- 
mittee on Armed Services 

A BILL 
To provide for disclosure of information by executive departments 

to committees of Congress. 

1 Be it enacted by the Senate and House of Hepreaenta- 

2 tives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Central Intelligence 

4 Agency Disclosure Act". 

5 SEC. 2. Section 2953 of title 5, United States Code, is 

6 amended by inserting the following new subsection: 

7 "(c) Notwithstanding subsection (b) or any other pro- 

8 vison of law, the Central Intelligence Agency or a Govem- 

9 ment controlled corporation shall provide a report as described 

10   in subsection (a) upon the request of the chairperson of a 

U   congressional committee or subcommittee having jurisdic- 

1 
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1 tion over matters relating to such Agency or corporation.". 

2 SEC. 3. Section 4 (a) of the Act of August 28, 1958, 

3 entitled "An Act to authorize the making, amendment, and 

4 modification of contracts to facilitate the national defense" 

5 (50 U.S.C.  1434), is amended by mserting at the end 

6 thereof the following: "Notwithstanding any other law, any 

7 such information omitted from a report shall be provided upon 

8 request to the chairperson of a congressional committee or 

9 subcommittee when such information relates to any matter 

10 within the jurisdiction of such committee or subcommittee. 

11 Such information shall not be published pursuant to subsec- 

12 tion (b).". •      • 

18 SEC. 4. Section 7 of the Central Intelligence Agency 

14 Act of 1949 is amended by inserting at the end thereof the 

15 fallowing:  "Notwithstanding any other law, the Director 

16 shall provide any information upon request to the chairper- 

17 son of any congressional committee or subcommittee relating 

18 to any matter within the jurisdiction of such committee or 

19 subcommittee.". 

20 SEC.  5.  Section   10(b)   of  the Central  Intelligence 

21 Agency Act of 1949 is amended by adding at the end thereof 

22 the  following:   "Notwithstanding the  preceding  sentence, 

23 when requested by the chairperson of a congressional com- 

24 mittee or subcommittee the Director shall provide informa- ' 

25 tion within the jurisdiction of such committee or subcbmmit-^' 
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1 tee which will enable it to determine whether the expenditure 

2 of funds by the Agency conforms to the authorized functions 

3 of the Agency and the congressional intent in establishing 

4 the Agency.". 
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Mr. DELLUHS. Mr. Chairman, students in schools all over the 
United States are Itomin^ how their Government operates: the Con- 
gress passes the laws of tEe land, and the executive carries them out. 

I hate to disillusion these hundreds of thousands of yoimg people, 
but that is not how it works. What we say or do in Congress often 
has very Uttle to do with the actions of the executive. But I fervently 
hope that what we do today will reverse the process that now makes 
premature cynics out of our young people and despairing pessimists 
out of our citizens. 

I would like for a moment now to turn to a brief summary, Mr. 
Chairman, an analysis, of the Bureaucratic Accountability Act: 

In sections 101 and 102(a), extension of rulemaking requirements, 
the Administrative Procedures Act sets forth some minimal due process 
requirements to be followed whenever the bureaucracy issues "rules" 
that affect the citizenry. These include adequate prior public notice 
of the intended rule, opportunity for written comments by interested 
gsrsons, and opportumty to petition for changes or exceptions, 

pporttmity for oral argument is discretionary, and final adminis- 
trative decisions are not confined to any record established by these 
proceedings. 

Although these requirements are minimal, there exists very large 
exceptions. In fact, at present the requirements apply mainly to the 
regulatory agencies. The time has come to extend these APA pro- 
cedures to social prograuns and other aspects of "positive government." 
Allowing the citizen to present his case, and reqmring the bureaucracy 
to hear all relevant views, are increasingly indispensable tools of 
effective government. 

Therefore, this bill eliminates the existing exemptions of "matters 
relating to public property, contracts, loans, grants, benefits" from 
the rulemakmg requirements of notice and comment. 

In section 102(b).—New criteria for rulemaking requirement 
exemptions: This section regulates those cases in which there is a 
legitimate public interest served by exemptions from the public 
notice and opportunity to comment requirements. First, the present 
exemption of interpretive rules and general statements of policy is 
eliminated. These agency decisions are often just as important as 
rules proper. The division between rules and interpretive statements 
is inefficient for deciding what should or should not be exempted. 

The bill substitutes a more function classification, based on language 
already in the APA: "impracticable, unnecessary, or contrary to the 
public interest." Grant-in-aid decisions cannot be exempted, in 
accordance with the procedures set up in section 401. 

In section 201.—Payment of expenses incurred before agencies: 
Our sj^tem of government relies on the spontaneous cooperation of 
the citizenry. This includes active participation in the administrative 
process, either by defending rights that Congress has sought to 
protect—the "private attorney general" concept already recognized 
by the courts—or by providing information and perspectives that the 
bureaucracy would not have the resources to discover. When this 
private participation aids in vindicating public policy, the citizen 
should not be penalized by excessive financial burdens. Costs of 
participation should be kept at a minimum, and the agency should 



have the option of subsidizing these who otherwise would not be able 
to make a contribution. The Comptroller General has already ex- 
pressed his opinion that agencies may spend appropriated fimds in 
this way: this section of the bill makes it incontrovertible. 

Section 301.—Sovereign immunity: Sovereign immimitjy is a com- 
mon law doctrine that prohibits suits against the sovereign without 
his consent. It is used by the Government arbitrarily and unpredicta- 
bly, and frustrates the orderly legal planning of the citizen. The re- ^ 
moval of this doctrine in the days of active positive Government is a 
long overdue reform endorsed by most of those concerned with 
administrative law. 

Section 401.—Enforcement of standards for grants: The aim of 
this section is to insure the maintenance of Federal standards of 
performance and policy aims in those State and local programs that 
depend on Federal funds. 

The bill defines grant-in-aid programs as "programs pursuant to 
which the Federal Government transfers funds to State and local 
governments and public and private nonprofit organizations to pro- 
vide general public services or finance programs for special groups." 

Second, all grant decisions are made subject to the public notice- 
and-comment procedures of rulemaking. This was done m section 102 
above. This will allow objections to be heard before a State or local 
program is approved and funded. Relevant materials are required to 
be made available to interested persons. 

Thirdj procedures for hearing complaints concerning grant plan 
applications and the administration of existing grant programs are 
set up, both on the level of the Federal administering agency and the 
State or local grantee. 

The agency will hear complaints when they are made in the name of 
a substantial number of those persons affected by a grant-in-aid 
program, or when the agency decides an important policy question is 
involved. The agency is also given less disruptive ways of enforcing 
Federal standaras than the complete termination of the program. 

As we recall, Mr. Chairman, in the hearings on governmental law- 
lessness, when an issue was raised with respect to a State or local 
program and residents felt that the law was not being adhered to, 
the only redress that a community had was to ask for the funds to be 
stopped. If the fimds were to be stopped in order to threaten an ' 
agency to correct a particular problem or to live within the law, 
hundreds or even thousands of persons would have been handicapped 
by stopping all of the funds. 

So you could have, for example, a program funded by the poverty 
program. A local group of people found that the program was being 
administered outside appropriate law. These people then challenged 
the ^ency and the only recourse the Federal Government had was to 
cut off the money if compUance was not met. Then the community 
residents found if they pushed the issue all of the way to that con- 
clusion, many people would have lost their jobs or many persons would 
have lost the service. So the local community found itself powerless 
because on the one hand they want the Government to live up to the 
law and on the other hand they cannot afford to have all of the funds 
cut off. 
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What we try to do in this section is open up other possibilities. We 
realize this ventures into new areas and we have no particular pride 
of authorship in this area and we are certainly open to recommendation, 
but the major reason we put in this section was to open up discussion 
and point up the fact that there is an obvious need for new approaches 
in this area. 

Mr. CoNTBES. Which title is that? 
Mr. DELLUMS. This is title IV. 
Finally, grantees are required to hear complaints from any person 

adversely affected by their administration of the program. Minimum 
standards for grantee complaint procedures are set up in this section 
401. 

Mr. Chairman, that concludes our formal statement. We appreciate 
the opportunity of coming before you this morning and we more than 
appreciate the fact that you are holding hearings on what we consider 
one piece of legislation that goes to some very important matters that 
confront this country at this moment in history. 

Mr. CoNTEBs. Thank you for opening the discussion around your 
bill, Ron. 

I have been trying to thumb through the copies of the testimony 
taken on June 26, 27, 28, and 29, 1972, of the Congressional Black 
Caucus hearings on Governmental Lawlessness, which were held in 
the Raybum Building, room 2175. Some of us here were present; 
certainly Congressman Rangel, a member of this committee, and now 
the chairman of the Congressional Black Caucus, was there. I was 
tr3ring to recapture the flavor of those hearings. 

It seems to me that they were among the most stimulating that we 
have ever participated in on an ad hoc basis or otherwise. Could you 
begin, Ron, by talking a bit of how they came about and what we did? 
I recall that there were a great number of Members of Congress not 
in the caucus who participated in these betuin^, and rather important 
people concerned with tnis question in political, governmental and 
media activities were also active. That set, I think, the tone that 
brought this matter to the attention of a great many citizens across 
the country in a very forceful way. 

Mr. DELLTJMS. Thank you, Mr. Chairman. 
As you recall, many, many months before Watergate, the Con- 

gressional Black Caucus held a series of meetings and at one particular 
meeting where we were submitting proposals about what we could do 
during the 92d Congress, I mentioned to my colleagues that I thought 
Washmgton, D.C. was the crime capital of America and that I was 
not talking about crime in the streets but in fact crime in the suites. 
I was talking about crimes carried out in Washington, D.C. under the 
fuise of Executive privilege, administrative action and bureaucratic 

at. Little did we know that the issue we were raising went far beyond 
even our wildest imagination. 

The caucus made the decision—perhaps naively—that we would 
hold these hearings just prior to the Democratic and Republican 
conventions and the presidential elections, in the hope that we would 
create discussion in the country about the whole question of govern- 
mental lawlessness and administrative law. 

Well, Watergate at that point was reduced to a "slight incident," 
most of the press was preoccupied with the personalities in the election, 



and I would ima^e in looking back in retrospect at that past election, 
very few, if any, issues were really intelligently discussed or debated. 

I doubt if the American people can even name one issue talked about 
in that election. 

But we raised this issue because we felt that Washington, D.C. is a 
place where extraordinary lawlessness takes place. Let me give you 
some examples of what I mean. 

Housing le^slation passed by Congress includes no limit where such 
Federal housmg should be located; however, over the past few years, 
HUD has issued site selection criteria which so limit the areas in which 
housing can be built as to virtually exclude central cities. 

The 1970 Uniform Relocation Act provides for reasonable payments 
and protection for famihes and businesses displaced by federally aided 
projects. The Department of Transportation has prepared adequate 
regulations to administer the act but does not enforce them. As a 
result, thousands of families are still being displaced—mainlj by 
urban freeways—without being covered by the act. An example is the 
Brookland area here in Washington, D.C, a functioning middle- 
income area which would be destroyed by a new freeway going up to 
the Maryland suburbs. 

Project REHAB of HUD gives cities allocations to rehabiUtate 
housing for moderate income families. However, HUD has excluded 
thousands of displaced families from relocation benefits. 

The Federal agencies which determine guidelines for home fi- 
nancing have issued guidelines and regulations which discriminate 
against racial minorities, women, and central city home buyers. 

Law Enforcement Assistance Administration—prior to its last 
enactment—under which the Justice Department provides financial 
and technical assistance to States and local governments for ostensible 
improvement of criminal and judicial systems, was initially con- 
ceived by the President's Crime Commission and the Congress to 
provide Federal money to States and localities for innovations, 
experimentation, and reform. Instead, testimony indicated that^ 
LEAA funds had been used throughout the country by police to 
purchase weapons systems. Enforcement of the LEAA equal employ- 
ment opportunity regulations are not effective. There is no require- 
ment for preaward compUance review. As an example, more than $2 
million was given to Mississippi during 1970 at the same time as 
suits were pending contesting the ratio compliance of the Mississippi 
Commission of Law Enforcement and charging the Mississippi 
Highway Patrol with systematic exclusion of blacks. Complaints 
were not processed. 

The Civil Rights Commission still awaits LEAA reply to its August 
1971 communication requesting that LEAA conduct a compliance 
review of one State with a 45-percent black working age population 
and a State highway patrol oi less than 1-percent black. 

On the FBI and Secret Service, testimony indicated that the FBI 
is greatly—and now we find in recent memoranda that we even have 
more documentation of these facts—the testimony indicated that 
the FBI is greatly exceeding congressional mandate by illegal sur- 
veillance of black leaders in the fields of sports, entertainment, 
religion and politics. 
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The Secret Service, utilizing the FBI files, has put names of all 
surveillance subjects in a computer bank. Included in the 180,000 
names, including aliases, in this data bank are such notables as Tony 
Randall, Groucho Marx, and Marlon Brando. The Secret Service keeps 
most of its black suspects in a secret, separate category called 
the "Black Nationalists." There are some 5,500 names, including 
aliases, in this computerized file. 

Mr. CoNYERs. As I recall, did not Jack Anderson produce the 
computer printouts of the blacks named? They appeared to include 
nearly any black who had ever achieved any public notoriety, whether 
in athletics, business, community affairs, music, entertainment, or 
anything? 

Mr. DBLLUMS. Yes, sir. You are absolutely correct, Mr. Chairman. 
As you recall, in a very dramatic moment in the hearings, Mr. Ander- 
son got up and unfolded an IBM printout, walked way out of the 
room unfolding it and still had not unfolded all of the names of persons 
under some kind of regular surveillance by the FBI, includiM such 
notables as Ralph Abemathy, Jackie Robinson, and Coretta Bang. 

On voting rights: Under section 5 of the Voting Rights Act of 1965, 
every jurisdiction covered must get advance Federal approval before 

/ changing any voting law procedure. However, many southern States 
-^ and local governments will not obey this. Yet the Justice Department 

refuses to take any action to force submission, even when it knows 
that a voting change has been made and will be enforced in an election. 

We can go on to school desegregation, civil rights enforcement, 
Employment Service Agency, a look at the work incentive program. 
The WIN pro-am was created to assist AFDC recipients in gaining 
employment skills with the goal of removing them from welfare rolls. 
In 1971, Congress made WIN—if you recall, I think Congress at one 
time wanted to call it WHIP—the work incentive program—which 

\ probably would have been much more apt than WIN, but I imagine 
^' they did not want to telegraph it—in 1971, Congress made WIN 

mandatory for all AFDC recipients. WIN program priorities provide 
first for enrollment of AFDC fathers and then for volunteer mothers. 
Discrimination is made on the basis of sex. 

According to witnesses, the WIN program repeatedly gives assist- 
ance first to those individuals who already have job skills. In all States, 
40 percent of WIN enrollees, work incentive program enrollees, are in 
"holding" positions; that is, they are enrolled in the program but are 
receivingno services. 

The WIN program has been a failure and costs have been exorbi- 
tant; yet by deUberately incomplete reports the Department of Labor 
and Employment Service agencies have suggested that the program 
is greatly reducing welfare costs and getting jobs for poor people and 
should be expanded. 

In Colorado the Employment Service told the legislature that the 
ftrogram had saved $3.7 roillion in welfare payments. It omitted the 
act that actual program cost to achieve this reduction was $9.3 

i   niillion. 
Mr. CoNTERS. What I wanted to do, Ron, was try to recapture 

some of the flavor of those hearings 2 years ago. They were pre- 
Watergate, they were important, they did portend things that were 



to come. I think that the transcripts of those hearings—we have four 
volumes here and there are apparently more—are germane to the 
subcommittee's deliberation. I would like to ask if there is any way 
that, through any of the able men on your staff—and I note for the 
record you are accompanied by Bob Brauer, Lars Lih, and Luis 
Rumbaut, who helped put those hearings together. Some of the por- 
tions of the Congressional Black Caucus hearings could be condensed 
so that we might consider including them in the hearings of this 
subcommittee. I think it would be very important and beneficial to 
those who were not present or participating in them. 

Mr. DELLUMS. We would be very privileged, Mr. Chairman, to 
work on that and produce something for you for the record. 

Mr. CoNYERS. Now, what you have drawn is a picture of lawless- 
ness, of an inability in our agencies and departments to provide, in 
and of themselves, a meaningiul accounting to the American people 
of programs that are supposed to be operative and beneficial. I am 
particularly intrigued by title IV of this bUl—I am proud, incidentally, 
to be a cosponsor—where we speak to the point of allowing the citizens 
to know what the regulations are. And I would like, if you would, for 
you to spend just a little time on title IV. 

It is fair to point out that we have with us representatives from the 
Justice Department and from the Administrative Conference of the 
United States. I am hoping that you and your assistants are going to 
be able to sit with us during the course of their presentations and dis- 
cussions as well, because this may be the most direct examination we 
will have had of these kinds of things in quite a while here in the 
House of Representatives. 

So, if you would, could you elaborate on the implications of title IV, 
which I see as being of prime importance in remedying the kind of 
problems that you have outlined and have indicated to be so numerous? 

Mr. DELLUMS. Thank you, Mr. Chairman. 
First, I would say that our effort here is one to try to extend objec- 

tives of the Freedom of Information Act to all citizens, set up a pro- 
cedure whereby people can be involved in the process of making inputs 
at the time programs are being administratively established; and, 
second, to involve people in the process after the program is set up, 
when they have legitimate complaints. 

As I said in my opening statement, when it comes to the complaint 
period, that is when programs have been set up and people do in fact 
have complaints about how programs are being administered, virtually 
the only remedy now is to challenge the program all the way, to the 
extent of proposing to cut off funds. This often flies in the face of their 
best interest because they do not want to cut off all of the programs; 
they just want to make sure they are operating within the framework 
of the law. 

Mr. CONYERS. If I may interrupt at that point, because you touched 
on a nerve; I recall a situation in Detroit regarding a relevation of the 
scandals in housing administered by the Department of HUD in 
terms of providing low-cost housing to citizens who have not the 
economic means to make a downpayment. After the instances of 
corruption and bribery were revealed, the answer that came from 
Washington to deal with the problem was to cut out the program. 
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Mr. DELLUMS. Right. 
Mr. CoNTBRS. Thereby further punishing the intended beneficiaries 

for the inefficiency and corruption that existed within the program 
itself. 

That happens countless times where our remedy becomes worse 
than the problem itself. 

Mr. DELLUMS. Precisely. What we are saying here is that when 
people have complaints, the grantee has to hear those complaints 
so that the people are involved in the process. We open it up so that 
cutting off funds is not the only option left. What we often do in 
correcting many of these categorical programs to the "most depressed 
in our society"—often defined as the "most powerless persons," as 
in their eflFort in Detroit to try to make a program relevant and legal 
and noncorruptive—is to snatch it all away from them to give oSy 
that option. And when people are faced with that particular threat 
of cutting all funds, they often fall back and the program continues 
to go on m its unfettered fashion. 

What we have suggested is there has to be a place where the problem 
can be dealt with and something done to correct those abuses and 
problems. In section 401 we attempt to do that during the complajut 
phase. Most importantly, we try to provide the opportimity under the 
Freedom of Information Act for people to have access to information, 
for people to know what the standards are, what the rules and regula- 
tions and guidelines are in the setting up of those programs, and if 
there is any anticipated problem at that point, they are able to make 
an input to try to correct potential abuses before they begin. 

I think this is extraordmarily important. As you know, if we on 
the legislative side of Grovemment were more appropriately involved 
in conducting our constitutional responsibilities of oversight—which 

V I think that we throw out the window at least 95 percent of our 
responsibility in this area when I look at many of the committees 
which should but do not seriously engage in the function of oversight— 
maybe we could assist the people. 

That is one of the key issues these bills go to. 
But I think as a general rule, within the framework of a democratic 

society, the only hope that people have is for decisions to be made in 
the open. No decisions should be made in the dark and I think we have 
to open up our governmental processes. If we in fact believe that 
democracy is in fact an extraoroinarily vital way to govern, then we 
have got to beUeve in the competence and capability of people. But 
what we often do is to say we live within a framework of a democratic 
society and then deny milhons and millions of people the opportunity 
to be significantly involved in the process. 

I realize that many of our decisions even here on the Hill are made 
in the dark of executive session or in closed rooms, but at least many 
of those practices are being challenged by the chairman and many 
members of this committee and many others of my colleagues, and 
I feel that we are going to eventually win that fight and make this 
body totally democratic. 

At the same time, we also lock out many many people from that 
process and I believe that that flies in the face of what democracy is all 
about. What this bill tries to do is simply say that if we are going to 
Uve in a democratic society, then let us believe in the right of people to 



participate in their government. And I find it extraordinary that many 
people seem to beheve that when young college students with long 
hair and sandals raise the issue of participatory democracy, this is 
some kind of radical extremist statement. Yet, I think that statement 
is consistent with what democracy is all about. This bill attempts to 
open up this process and expand participation to the people. 

Mr. CoNTERS. We are in a sense tied to the oversight consideration, 
because 2 years ago I had no way of knowing that I would end up a 
subcommittee chairman in fact hearing this bill, and that this sub- 
committee would have oversight over LEAA, one of the programs that 
we very clearly singled out for examination in the caucus hearing. 

Because of the time limitations that we are under before the House 
goes in session, I am not going to ask any other questions. I know you 
will be available throughout these hearings. There will be as many as 
will be necessary. But I would like to call now on Congressman Charles 
Rangel of New York, who was also a participant at those hearings, 
for any questions that he would like to have of you and then, of course, 
we will hear from Mr. Cohen of Maine, and then we want to hear from 
our other two distinguished witnesses from the Administrative 
Conference Commission and from the Justice Department, if we can 
get them all in this morning. 

I yield now. to Congressman Rangel of New York. 
Mr. RANGEL. Thank you, Mr. Chairman. 
I think you ought to be congratulated as well as Congressman 

Dellums, not only for the hearings and the drafting of this legislation, 
but certainly for consistently following through with it and having 
these hearings. 

The concept of sovereign immunity, of course, is derivative of the 
protection of the monarch from the peasants. And, of course, the ruling 
class and the kings always did have a threat from the people. I think 
this legislation reaUy at the time that it was brought up was a fore- 
warning that the violations of people's dignity as well as immorality 
of some of the administrative decisions certainly aflFected a broad class 
of Americans that expanded beyond that of blacks and other minor- 
ities. 

Of course, a challenge to this concept indicates that your bill will 
increase the caseloads of the Federal court system, and in addition to 
this, the provision of providing funds for those who cannot afford to 
bring their case to court. 

I wonder, Congressman Dellums, whether you or your staff have 
researched the cost to the American Government of the Senate Water- 
gate hearings, impeachment proceedings, of criminal court cases in- 
volving members of the executive branch of Government, in order to 
determine what cost that has been to the American people—without 
dealing with the morality of the question—as opposed to what the cost 
would have been if the people had an opportunity to make inquiries 
of their Government. 

Mr. DELLUMS. I would simply say to my distinguished colleague 
from New York that we do not have the specific figures, but I can 
iry to speculate. I am sure that the cost to the American people as a 
result of the revelations of Watergate probably far exceeds the cost 
to the Government of providing funds to those persons economically 
incapable of obtaining representation before the bureaucracy in 
rulemaking proceedings. 

39-989 O - 75 - 6 
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Certainly, whenever people file law suits against the Government 
in the event that the sovereign immunity section is left in the bill— 
which I do not think is radical at all, because for the most part the 
government does take the cases—all we do is simply make it very 
clean and very clear. 

I think the increase in the number of cases would be minimal. There 
would not be any extraordinary change. It is almost a moot point 
because, as I said, in most cases when people want to sue, the Govern- 
ment does take the cases. 

I think the total effect of our legislation would be to open up the 
process, and that this opening-up will eliminate those abuses that 
created Watergate in the first place. We are really talking about an 
insignificant amount of money, and certainly if we compare it to the 
milhons and millions of dollars that history will record we spent as a 
result of Watergate, if we compare the two, I think the amount of 
money caused by a more open process would be minuscule. I do not 
think it would pose any significant financial burden on our already 
substantial budget. 

Mr. RANQEL. IS it true that as a practical matter, every aggrieved 
party will not be petitioning an agency or court; what you are doing 
or what your le^slation intends to do is to open up the doors so that 
the general public can determine what their rights are as they relate to 
govenmient, so that once a standard which included people is accepted, 
this would preclude others from bringing what is referred to in the law 
as nuisance suits? 

Mr. DELLUMS. Precisely, Mr. Rangel. 
Just a couple of quick points. We are simply saying that people are 

often stultified by the Dureaucracy. Many decisions are made by 
nameless, faceless persons in the bureaucracy and people have no 
access to them—no way to really cope. This bill gives people means 
by which to deal—hopefully, effectively—with the bureaucracy, and 
I think the result would be to minimize the cost and militate against 
all of these hearings and trials and tribunals that we are presently 
undergoing with respect to Watergate, simply because we hadn't 
opened up the process. 

I think the reason we have a Watergate is that the process has been 
closed on the administrative side of Government. We are trying to 
change the law so that we increase the American people's involvement 
in the administrative process. I think that that is critical and important 
and I think that the country financially will be a lot better off than if 
this legislation is not passed. I think that instead of ending up in 
Watergates over the years, this bill provides a mechanism where we 
can stop this and provide the opportunity for people to be involved. 

Mr. RANGEL. Yes. It is clear to me and I am certain you share my 
point that the real issue here is the increased judicial workload, in- 
crease in courts, balanced with justice and fair play and I think it 
should be an easy decision to make. 

Thank you so much for your eloquent testimony explaining the 
legislation. 

Mr. DELLUMS. Thank you. 
Mr. CoNTEHs. I recognize the gentleman from Maine, Mr. Cohen. 
Mr. COHEN. Thank you, Mr. Chairman, and Congressman Dellums. 
I think it perhaps appropriate that you are here today. I notice in 
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the Washington Post a colximn by David Broder, whereby he stated, 
"Integrity and accountability are the key ideas on which freedom and 
justice depend." 

I think that is a pretty eloquent statement in itself. 
Second, I perhaps should explain, if anyone noticed I was smiling at 

the court reporter, that it was not flirtatiousness in any degree. This 
court reporter has difficulty keeping up with my questions and answers. 
I noticed that she had a great deal of difficulty keeping up with you, 
and I dare say, half of your testimony has been lost, as most of mine 
usually is. 

Another point, you indicated that you hoped in the near future that 
the Congress should become completely democratic. I hope you 
meant that with a small "d." I am sure you did. 

Mr. DELLUMB. I meant that with a small "d." I think that is much 
more important in the long run. 

Mr. COHEN. I have a number of questions that I would like to ask 
you, but I also would like to hear the remaining witnesses, so I will 
]ust ask a couple of brief ones. 

Under title II we deal with the question of the interested person 
who lacks the ability to pay the legal costs and witnesses and so forth. 
The question I would like to ask you, what standards would you sug- 
gest as far as the ability to pay? Because I understand, for example, 
a Nader student research group was instrumental in an FTC case on 
misleading ads, as I recall, Campbell Soup, and I would like to ask, 
would a nonprofit group be considered; one, unable to pay, and would 
you impose the standards of indigency on individuals or groups. Give 
us some guidance on that. 

Mr. DELLUMS. Mr. Cohen, I am going to let my staflF aide, Mr. 
Brauer, answer that question. 

Mr. BRAUEH. Congressman, the purpose of this is to encourage 
community groups and public interest law firms to participate in the 
administrative process. We would, I think, hopefully find both the 
impoverished citizen, the unorganized community group, and the non- 
profit organization hopefully participating. 

The thrust of this, as with the other parts of that section, was to 
get the widest participation, to get the best decisions regarding the 
administrative process. 

Mr. COHEN. Who would determine the standards for the abiUty to 
pay, would it be the agency or would it be an appeal allowed from 
the determination like this outside of the agency of administrative 
process? 

Mr. BRAUER. We have a Comptroller General's decision in this area 
which provides for estabUshment of standards. I think we would be 
certainly willing to Usten also to individual agency suggestions and 
talk about the adoption of objective standards oy agencies. 

Mr. COHEN. Just one other point. I would like to pick up on the 
issue mentioned by Congressman Rangel about the doctrine of 
sovereign immunity. I think certainly the statement about this being 
an old and outmoded rule handed down through the dead hand of 
history is quite accurate; that is, it stems from the concept that the 
king can do no wrong. And in the field of tort law, it is fan- to say, I 
think, many of the States through judicial decision have been over- 
turning the doctrine of sovereign immunity and at the Federal level 
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we have been doing it by piecemeal legislation, such as I recall Senator 
Percy submitted a bill in the Senate, also voted on in the House 
recently, in response to the Collinsville incident with the drug raid 
and the abuse of the civil rights of individuals. There is another 
example of the sovereign immunity doctrine being eroded, as it should. 

The only other point I would like to make though, in your opinion, 
would it apply to mstances involving individuals? Now, Congressman 
Rangel asked the question, but would it involve an individual suing, 
bringing suit or seeking specific relief against the Government? How 
would you distinguish? When does a pubUc group act as opposed to 
the individual and how do you avoid the situation of a nuisance suit or 
tying up governmental operations through multipUcity of lawsuits? 

Mr. DELLUMS. First of all, I am not an attorney, but I am sure you 
are aware that a judge can dismiss any case if he did not think it 
had standing. 

What we would like to do is remove that whole provision. Within 
the framework of democracy in America, the people are sovereign, 
and in a situation where it is either individuals or groups, the judge 
certainly has discretion as to whether to hear or not hear a particular 
case. We do not make any distinction. We say individuals as well 
as groups ought to have the opportunity and let the discretionaiy 
responsibilities rest where they ought to, and that is with the judge. 

Mr. BRATTEB. We think the scope of the sovereign immunity section 
is diminished, since section 4 provides for handling complaints in 
administrative hearings and by administrative procedure. I think if 
that works effectively and it is mandated by the agency to the grantee, 
by the grantee to the local grantee, then you have in effect good 
complaint procedures, and your administrative procedures would 
lessen the requirement for judicial reUef. 

Mr. COHEN. But on the question of standing it seems to me if yoxi 
eliminate any restrictions whatsoever, the judge would be required 
to rule each and every individual has a standing according to that 
technical phrase. 

Mr. BRAUER. If the case is presented, that is correct. 
Mr. COHEN. And it would not be the question whether his interest 

was de minimis or not, but he would in fact have standing so it could 
not be dismissed out of hand through lack of standing, through 
removing qualifications. 

Mr. BRAUER. You have legal questions of standing. The question 
is whether you have a legitimate complaint. 

Mr. DELLUMS. That is right. That is the point I want to make. 
Maybe you can advise us what the legal term is. 

Mr. COHEN. On standing? 
Mr. DELLUMS. Whether the case is an adequate case or not. 
Mr. BRAUER. The cost and the difficulty have to be weighed against 

that fact. You have a wider opportunity to seek redress. 
We must weigh that against the inability of the citizen to get 

redress from the Grovemment if the Government chooses not to give 
it. I think the fact of the matter is, outside of land claims, that there 
probably will be not much utilization. 

Mr. CoNYERS. We have more questions, because this is only the 
initial examination of a rather technical piece of legislation. Because 
we have the chairman of the Administrative Conference here and an 
Acting Deputy Assistant Attorney General from Justice, we want to 
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thank you at this pomt, Congressman Dellums and Mr. Brauer, for 
starting off what I think is one of the most interesting and important 
pieces of legislation that has come before this subcommittee. 

Mr. DELLUMS. Mr. Chairman, I deeply appreciate those remarks 
and I thank you and the members of the comnuttee for an opportunity 
to testify before it. 

Mr. CoNTBRS. I hope you will be able to stay with us and hear 
some of the other witnesses. 

[The prepared statement of Hon. Ronald V. Dellums follows:] 

STATEMENT BY HON. RONALD V. DELLimg, A REPRESENTATIVE IN CONORESS 
FROM THE STATE OF CALIFORNIA 

Mr. Chairman, Members of the Subcommittee, I am grateful for the oppor- 
tunity to appear before you today as you begin hearings on the Bureaucratic 
Accountability Act. We meet today in an atmosphere of crisis, because the 
challenge of governmental lawlessness has reached the very highest levels. Yet 
this is a greater problem than just one individual or group of individuals.PThe 
federal government has grown outside the reach of law—outside the reach of 
general regulation, passed by the representatives of the people, upon which the 
people may rely. Mr. Chairman, I strongly believe that it is no exaggeration to 
say that governmental lawlessness is rapidly becoming Ihe system of government 
in the United States. We in Congress have no greater task than to reverse this 
trend. 

In the summer of 1972, when Watergate was a cloud no bigger than a man's 
fist, the Congressional Black Caucus held a series of hearings on the general 
topic of governmental lawlessness, the widespread bureaucratic practice of dis- 
torting, ignoring and subverting the congressional mandates contained in legisla- 
tion. These hearings uncovered a pattern of abuse so extensive as to constitute 
the gravest threat to meaningful self-government. 

In response to what we learned during those hearings and other congressional 
investigations of governmental lawlessness. Senator Kennedy and I, along with 
26 of my colleagues in the House, introduced the Bureaucratic Accountability 
Act of 1973. This legislation proposes concrete steps toward strengthening respon- 
sible and reliable government through amendments of the Administrative 
Procedures Act. 

I strongly feel that among the basic causes of "governmental anarchy" is a lack 
of mechanisms which would allow citizens some means of protection against 
officials in their concrete, day-to-day contact with them. These mechanisms 
cannot guarantee that Congress will pass wise and democratic substantive legis- 
lation, but they allow us to hope when such legislation is indeed passed, citizens 
may rely on seeing it actually carried out. And this hope is the basis of active 
democratic reform and confidence in the capabilities of government. 

The aim of the Bureaucratic Accountability Act is to confine the bureaucracy 
to its legal purposes. We intend to do this by the democratic method of increasing 
its responsibility, its answerability, both to citizens and to the intent of Congress. 
Specifically, the bill strengthens the ability of citizens to enforce their rights as 
established by Congress—against either action or inaction by the bureaucracy. 
Notice-and-comment rulemaking requirements are extended, costs of participa- 
tion are reduced, bars to judicial review are removed, and procedures set up to 
enforce State and local compliance to Federal standards in administering grant-in- 
ajd programs. 

All of these reforms are based on long-felt needs and careful suggestions from the 
many groups involved in working in administrative law. I think the over-all result 
will be more effective government, greater cooperation between citizens and 
officials, and greater congressional effectiveness. 

I would like to emphasize this last point. These administrative reforms are a 
natural extension of recent proposals in Congress to reform our internal proce- 
dures. In both these ways, we would strengthen the status of objective legislation, 
arrived at by democratic means, as against the subjective politiccd and bureau- 
cratic desires of an uncontrolled administration. 

The basic aim of the bill is to insure that a citizen may receive an accurate idea 
of his rights and of the procedures of the bureaucracy by reading the statute 
J50oks and published material of the bureaucracy. I think tnis will mean an 
important extension of responsible participation in the work of self-government. 
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The Chair welcomes the chairman of the Administrative Confer- 
ence to the witness table. 

I note that we have a number of visitors here, some of whom I do 
not know about. We have students from McKinlev High School and 
their teachers, Miss Marilyn Bordeen and Mr. Thomas Brown. We 
welcome you and hope this is an important experience that will gen- 
erate some activity for you. 

Mr. Scalia has been chairman of the Administrative Conference 
since September 1972. He is a distinguished lawyer who is on leave 
from the University of Virginia Law School. He has had a great amount 
of Government experience, including that as former General Counsel 
in the Office of Telecommunications Policy. 

We are very pleased to have you before us as the second witness on 
the hearings connected with the Bureaucratic Accoimtability Act. 
We have your statement. We will receive it in the record and allow 
you to proceed in your own manner. [See p. 55] 

TESTIMOFT OF ASTOmif SCALIA, CHAIKMAN, ADMINISTRATIVE 
CONTERENCE OE THE UNITED STATES, ACCOMPANIED BY RICH- 
ARD BERQ, EXECUTIVE SECRETARY 

Mr. SCALIA. Thank you, Mr. Chairman. 
In listening to Conwessman Dellums, I was reUeved because he 

speaks as fast as I do. 1 suspect the stenographer will not be relieved. 
I am sorry. 

As you know, the Administrative Conference is a permanent agency 
established by the Congress to make a continuing study of the ad- 
ministrative procedures of all Federal agencies and to provide recom- 
mendations and advice concerning those procedures to the agencies, 
the President, and the Congress itself. It is composed of policy level 
officials from most of the major Federal agencies and of lawyers from 
the private sector with special knowledge and experience in the field 
of aoministrative law. About 60 percent of our membership is from 
Government—most general counsels of agencies—and the remaining 
40 percent consists of private and public interest lawyers and law 
professors. 

I describe the makeup because I think it is important in your evalu- 
ation of the Conference recommendations whicn support this legisla- 
tion. That makeup might lead one to have a plausible suspicion that 
the Conference might on occasion not act as radically as one would 
like. I do not think that suspicion would be justified, but it would be 
plausible. I do not think suspicion that the Conference would recom- 
mend anything that will bring down the fabric of the Government 
or cause chaos m the administrative process is even plausible. 

The proposed Bureaucratic Accountability Act bears directly upon 
matters of administrative fairness and efficiency that are the Coruer- 
ence's main concern. Many of the features of the legislation implement 
proposals which the Conference has adopted; my purpose in appearing 
nere today is principally to address those features. I do not intend to 
discuss them m great detail, since I understand that with respect to 
each your witness list includes the consultant to the Conference whose 
report formed the basis of our recommendation. I hope, however, to 
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describe all these Conference proposals in broad outline and to reafllnn 
our strong support for their adoption. 

I will (uscuss the recommendations of the conference as they relate 
to the Bureaucratic Accountability Act under each of the four titles of 
H.R. 6224. 

Title I—Rulemakine Involving Public Property, Loans, Grants, 
Benefits or Contracts. As you know, section 553 of the Administrative 
Procedure Act estabhshes a mechanism for public participation in the 
formulation of substantive rules by Federal agencies. An agency is 
required to pubUsh its proposed rule in advance, and to receive and 
consider written comments by interested persons before promulgating 
the rule in final form. This simple device has been called one of the 
greatest inventions of modem government. It is probably the principal 
means of direct citizen involvement in Federal lawm along. 

Mr. CoNTEKS. How new is it? 
Mr. ScALiA. Well, it was required as of the adoption of the Adminis- 

trative Procedure Act in 1946—28 years old. It was used before that by 
some agencies but on a voluntary basis. Nonetheless, 28 years is old 
enough. 

Section 553 exempts—and has exempted since the time of the 
APA—rulemaJdng which relates to public property, loans, grants, 
benefits or contracts. As to this, there is no guarantee of citizen partici- 
pation by reason of the exemption contained in section 553 (a) (2) of the 
APA. Conference Recommendation 69-8, Elimination of Certain 
Exemptions from the APA RulemaJdng Requirements, a copy of 
which I have attached to my printed testmiony, urges this exemption 
be eliminated. 

Those doubts very surely should have disappeared by now. Experi- 
ence has shown that so-called notice-and-comment rulemaking is not a 
cumbersome or impractical process—and that it improves not only the 
fairness but also the efficiency of administrative action. Yet the curious 
exemption not only remains m the law, but over the years has actually 
increased in its practical scope. The percentage of Federal activity that 
related to public property, loans, grants, benefits or contracts in 1946 
was substantially less than the percentage now covered. Grant and 
benefit programs account for a lai^e share of new legislation, and have 
done so consistently in recent years. Though the section 553(a)(2) 
exception cannot be said to have swallowed the rule, it certainly re- 
stricts it to a much narrower category of cases than either reason or 
experience would advise. 

Why, for example, should notice-and-comment procedures not be 
required for the adoption of rules establishing criteria and qualifica- 
tions for the sale and leasing of public lands, or the granting oi mineral 
rights and grazing permits? Why should they not extend to the rules 
adopted for various Government loan programs, such as those ad- 
ministered by the Federal Housing Admmistration, the Veterans' 
Administration and the Small Business Administration? Why should 
they not apply to the criteria and quaUfications estabhshed for Na- 
tional Science Foundation research grants. Department of Transporta- 
tion highway construction grants, and HEW grants to aid in th? 
construction and equipment of elementary and secondary schoolse 
Why should thev not apply to the rules governing eUgibility for cash 
benefits from the Social Security Administration or the Railroad 
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Retirement Board? Why, finally, should they not extend to the rules 
imposed upon actual and potential Federal contractors by almost all 
Federal agencies? 

These are aU areas of importance to all citizens. And they are areas 
in which the Federal agencies need the views and opinions of the 
fublic no less than in the more traditional fields of agency activity, 

do not mean to paint the situation as being worse than it is. In 
point of fact—and this is perhaps the ultimate demonstration of the 
soundness of the proposal that is now before you—most Federal 
agencies have in fact been using notice-and-comment procedures 
with respect to pubhc property, loans, grants, and benefits even 
though they are not required to do so. So m these areas, the amend- 
ment merely adopts as law what the agencies have already acknowl- 
edged as desirable. In the contract field, however, it will effect sub- 
stantial changes; and those changes are desirable. 

Mr. COHEN. As I understand it, HEW and HUD have done this 
voluntarily. I think the Department of Defense and GSA do not. Is 
that correct? 

Mr. ScALiA. Yes; and I think most agencies do not with respect to 
contracting. But this will come up later m my testimony. The Depart- 
ment of Defense, of course, can rely not only upon the exception for 
pubhc property, loans, grants, benefits, or contracts but also upon 
the mihtary or forei^ affairs functions exception, which is another 
item I think your legislation would well address. 

There will of course be those who are fearful of extending the 
compulsory provisions of section 553 into these new areas—just as I 
suppose there were those who were fearful of extending them in 1946 
to the more numerous areas of Federal activity now covered. It seems 
to me that the ultimate answer to those fears, in addition to the 
successful experience with section 553 rulemaking over the past 28 
years, is the simple fact that agencies can in any event dispense with 
the most restrictive requirements of section 553—the notice-and- 
comment procedures—if and when they find that they are im- 
practicable, unnecessary, or contrary to the pubUc interest. With 
this broad exemptive provision, that will continue to be contained 
within section 553(b), it seems to me there are no grounds for panic 
that the orderly governmental process will be disrupted. 

I would like to suggest two respects in which title I of this legisla- 
tion might be improved—one by addition and one by deletion. In 
addition to the pubhc property, loans, grants, benefits or contracts 
exemption from section 553 rulemaking, there is a second principal 
exemption of immense scope that could profitably be restricted. This 
is the mihtary or foreign affairs functions exemption, which is the 
subject of recommendation 73-5 adopted by the Administrative 
Conference last December, a copy of which is attached to my printed 
statement. Briefly stated, this recommendation would elimmate the 
categorical exemption for mihtary or foreign affairs functions and 
insert in its place (1) a total exemption for rulemaking involving 
matters specifically required by executive order to be kept secret in 
the interest of national defense or foreign pohcy and (2) provisions 
which will make it clear that specific classes of mihtary or foreign 
affairs rulemaking can be exempted on a categorical basis when the 
agency finds that rulemalring would be impracticable, unnecessary 
or contrary to the pubhc interest. I will not belabor the details of 
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these proposals; they are described with precision in the attached 
recommendation, and suggested statutory language is contained in 
an appendix to the recommendation. I earnestly urge that you consider 
including such provisions in this legislation. I believe they provide all 
the protection to the vital interests of national defense and foreign 
affairs that is required, without unnecessarily restricting the opeimess 
and ftccessibility of Government. 

The one action taken by title I which I suggest you reconsider is 
the deletion of subpart A of section 553(b), which exempts from 
notice-and-comment rulemaking "interpretative rules, general state- 
ments of policy [and] rules of agency organization, procedure, or 
Jiractice." This deletion was made by section 102 of the bill. The basis 
or exemption of interpretative rules which is contained in the present 

act is that these rules do not impose any new command or require- 
ment on a private citizen, or deprive him of any governmental benefit. 
Rather, such rules merely set forth the agency's interpretation of 
what the law already does—^which interpretation—unlike a substan- 
tive rule—can be overturned by a court with relative ease. 

When the Congress tells an agency it shall set forth certain rules 
pertaining to a particular economic activity, to re_gulate that activity, 
m doing so the agency is in a sense making law. By an interpretative ^ 
rule, on the other hand, the agency is merely giving its judgment as 
to what the existing law, the detailed law passed by the Congress 
means—an interpretation of the tax code provisions or something 
of that sort. 

The problem with including such rulemakin^ within section 553, 
as this bill would do, is that the important practice of agency advice- 
giving would be seriously discouraged. When we use the word "rules" 
we generally think of detailed written requirements—and most 
substantive rules of general applicability indeed take this form. Under 
the APA, however, the word rule" technically means "the whole or 
a part of [any] agency statement of general or particular applicability 
and future effect designed to implement, interpret, or prescribe law 
or policy or describing the organization, procedure, or practice re- 
quirements of an agency"—5 U.S.C. 551(4). Thus, for example, oral 
advice provided to a social security applicant as to whether he qualified 
for benefits and what he must do to obtain them is technically a rule— 
though an interpretative rule, which under the present statute does 
not require notice and comment. If the law is changed as this bill 
proposes, so that notice-and-comment procedures are required, 
advice of that sort, I think, would simply not be given. Even ex- 
planatory material which an agency issues tor the purpose of informing 
the general public regarding the terms of a new statute or regulation 
would fall within the revised notice-and-comment requirements—so 
that an agency could not explain a new rule to the public without 
having a rulemaking on the explanation. In short, reason requires 
that there be an exemption for "interpretative" rules; its elimination 
would in my view be a net loss rather than a net gain for the cause of 
public information. 

I might add that the bill before you makes no change in section 552 
of the Administrative Procedure Act and my comments rather assume 
that it means to. The requirement that rules be published is not con- 
tained in section 553, but in section 552. So if it is your intent not 
only to apply the notice-and-comment procedures to interpretative 
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rules but also to have them published, a change would have to be 
made in section 552 as well. I might also add that section 552,1 think, 
tries to draw a sensible line. It now requires publication of substantive 
rules and statements of general policy or mterpretations of general 
applicabilitj' formulated and adopted by the agency. So it is only the 
more formal interpretative rules that need be published, that is, 
those adopted by the governing body—the commission or, if it is a 
one-man body, the agency head. 

As to the exemption for "general statements of policy": I frankly 
do not know how an agency head would be able to give a speech 
without putting it out for comment in advance if this exemption were 
eliminated—and if he did that I presume no one would come hear the 
speech. There must be some exception for generalized descriptions of 
tne direction in which an agency is heading, which are not operative 
in and of themseleves. I believe that is what the language of the present 
exemption is intended—and has been interpreted—to reach. I am 
unaware that it has posed any real problem. 

Finally, as to the exemption for "rules of agency oi^anization, 
procedure, or practice": I would see no problem in applj-mg notice- 
and-comment procedures to the more formal and more significant of 
these, those already required to be pubUshed under section 552; but 
the diJBBcuIty is that any "statement" of future effect pertaining to 
these matters is technically a rule—so that innumerable minor adjusts 
ments of agency staffing, procedure, or practice would require notice- 
and-comment procedures. On balance the game does not seem to be 
worth the candle, since this is once again an area in which I have not 
heard any significant complaint. 

Of course the response could be made, and Congressman Dellums 
suggests this, that none of the differences I have raised poses any 
difficulty because section 553(b) (A) in any event excuses the rule- 
making procedures when there is a finding that they were "impracti- 
cable, unnecessary, or contrary to the public interest." I am not averse 
to using that exemption. I refer to it myself in my prepared testimony. 
But if one creates a scheme in which that exemption is used more often 
than not, the entire currency becomes debased; and that exemption 
would, in my view, apply to most of the new nilemaking that would 
be drawn in by elimination of section 553(b)(A). To preserve the 
integrity of the remainder of section 553, and in the absence of any 
real need in these areas I have discussed, I think it preferable to con- 
tinue with the present law, which in this respect has worked well. 

I might add one other point—that even tne exemption of 553(b) (A), 
which Congressman Dellums referred to, does not apply imder the 
language of this bill to any rule adopted in connection with grants-in- 
aid. I frankly do not imderstand why even that exception would not 
be allowed in grant-in-aid programs. 

Title II pertains to payment of expenses incurred before agencies. 
From the first year of its existence the AdmLoistrative Conference 

has recognized the need for Federal agencies to make special efforts at 
obtaining the views of the poor with respect to nilemaking which max 
substantially affect them. Conference recommendation 68-5 is ad- 
dressed entirely to this subject. The Conference has not, however, 
taken any position with respect to the direct payment of counsel fees 
and participation in forma pauperis—though it did debate the subject 
at one of its sessions in 1971. The few comments I have about this 
title of the bill are therefore my own and not those of the entire agency. 
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Let me speak first to what I consider the most significant feature of 
title II—the provision for public payment of attorneys' fees. It is 
obviously appealing to conclude that if public provision of counsel is 
appropriate before the courts it should be appropriate before the 
agencies as well. Some distinctions, however, must be drawn. In the 
courts, counsel is automatically provided at public expense only with 
respect to criminal proceedings. Even when substantial sums of money 
are sought by or from a poor person in a civil proceeding, the State and 
the Federal Government commonly provide no legal assistance, 
except to the extent that they operate or subsidize legal aid pro-ams 
or provide legal advice through the staflF of small claims courts. There 
is assuredly no absolute entitlement to legal representation in civil 
cases. It seems to me strange to require an attorney at public expense 
for a general rulemaking proceeding when none is provided in a civil 
action which much more substantially affects the person involved. 

Mr. COHEN. What about the area of social security? Isn't it the 
law, the claimant who is turned down by the Social Security Ad- 
ministration and files a complaint and is reversed, that person is 
entitled to have attorney fees reimbursed to a reasonable degree? 

Mr. ScALiA. That, I do not know, Congressman. 
Mr. COHEN. I think this is the law. 
Mr. ScALiA. It may well be. He is obviously entitled to a fair 

hearing on the point  
Mr. COHEN. He is entitled to have reasonable attorney fees 

assessed by the court. 
Mr. ScALiA. I will check the point and I assume you are correct 

on it. 
Aside from the disparity with judicial practice, which is what I was 

talking about, I find the sweep of the provision excessively broad. It 
does not seem to me that a poor person necessarily requires an attorney 
with respect to section 553 (informal rulemaking) proceedings. These 
are not legalistic proceedings—and many persons who can afford 
representation by counsel appear on their own behalf. Even with 
respect to adjudicative-type proceedings under the APA (sections 556 
and 557), it is by no means clear that representation by counsel is 
always important.Nln Social Security hearings, for example, which 
account for more ffermal adjudications by far than any other single 
program in the Government—and perhaps more than all the others 
combined—the claimant is now rarely represented by counsel, and the 
Government itself almost never. The administrative conference is 
conducting a major study of disability claims under various statutes 
administered by the Department of Labor, the Social Security Ad- 
ministration, the Veterans' Administration and the Civil Service 
Commission, with the object of determining whether there is any 
discernible difference in outcome when the claimant is represented by 
counsel. It is by DO means clear that there is. Much more study is 
needed before a conclusion of even the universal utility, much less the 
universal indispensability, of legal representation is justified. 

It would be different if we were talking only about the provision 
of counsel in formal (sees. 556 and 557) adversary cases m which 
the agency is seeking to impose a criminal or even a civil sanction 
upon an unpecunious defendant. Here the analogy to provision of 
counsel in the courts is much closer, and it is likely that the need for 
counsel is more general. I expect, however, that the utility of an at- 
torneys' fees provision limited in this fashion would be extremely 
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The present bills se^ to linut the aoope of the attomeys' fees pro- 
•nkm not bv restricting the categories of proceedings to which it 
applies bot hy reqairing as a condition of compensation that the poor 
person has 'inade a discernible contribution to promoting agencv 
nnplementation of a purpose of the act of O^igress porsoant to wfai<^ 
[the] proceeding is conducted." 1 presome. br the way, that this test 
is intended to apply to compensation under both clauses (1) and (2) 
of sec. .560'a/, but it might be interpreted to apply only to the latter; 
this ambiguity should be eliminated, i That standard does not seem to 
me workable. Every p<«tion, even when it loses, makes a discernible 
contribution to the administrative process if it causes the agency to 
focus upon an idea that should be conadered. Is the Government, 
under this provision, to determine which ideas are or are not worthy 
of conaderation and thus of subsidy? It seems to me that the proposed 
standard will either invite recurrent appeals to the courts from denials 
of compensation (and who will pay for those appeals?) or, perhaps 
more lixely, will be taken to mean that compensation is almost always 
awarded. 

I am siu^ vou have no illusions about the economic cost of this pro- 
vision, whicfi will be substantial. I am more concerned about the 
potential social and administrative costs. If representation of the poor 
IS to be provided at public expense, it seems to me more rational to 
achieve this goal through grants to private organizations established 
for that purpose. In this way, the merit of the projKJsed participation 
or intervention—the likelihood, if you will, that it will make a "dis- 
cernible contribution"—^will be evaluated by some knowledgeable 
person before, rather than after, the intervention occurs. I frankly 
suspect that under the provision as written there will be more lawyers 
with a cause looking for poor clients than poor chents with a problem 
looking for lawyers. Perhaps this in fact is the genuine intention of the 
proposal—simply to subsidize "pubUc interest" representation, which 
may be a good idea. But if that is the case, then I do not see why the 
suljsidy should be conditioned upon poverty. There are many worthy 
"public interest" causes identified not specificallv with the poor but 
with the entire society, no single member of wfcdch has a sufficient 
E;cuniary interest to make the hiring of a lawj'er economically feasible, 

nvironmental protection is an example. 
As to the administrative costs: This is what weighs most heavily. 

I greatly fear the tendency of this proposal to formalize and laTvyerize 
firoceedings that are now generally conducted in a nonadversary 
ashion. When claimants in social security cases, for example, are 

regularly represented by lawj-ers, it is likely that the Government will 
feel constramed to follow suit—so that proceedings which now typically 
involve only a claimant presenting his case to an impartial adimnistra- 
tive law judge will be converted into a full-blonTa trial. 
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In short, my personal reaction is that this provision is overbroad 
and, until we know more about the actual utility of representation, 
possibly premature. I would hope that in the enormous majority of 
agency proceeding—both formal and informal—the citizen, even the 
poorly educated citizen, can obtain a fair and careful hearing without 
speaking through the mouth of a lawyer. If that is not the case, I 
think we should be talking not about providing lawyers for all our 
citizens but about revising all our procedures. 

With respect to the other principal portion of title II, which would 
permit the payment of "other reasonable costs, including fees for 
witnesses": I do not have the same substantial misgivings about this, 
because I do not feel it has the same potential for formalizing the 
entire administrative process. Fees for travel and expert witnesses, 
however, could involve substantial expense, and I would hesitate to 
have the public assume them without some evaluation of utility more 
realistic than that contained in the present bills. 

Mr. COHEN. When you talk about your objection to the lawyerizing 
of essentially administrative procedures, what about the Workmen's 
Compensation Act which is essentially administrative procedure? It 
seems to me that lawyers are now an inherent part of that process and 
it has not been to the detriment of the claimants. 

Mr. ScALiA. There are proceedings where lawyers are needed. 
There are also proceedings where they are counter-productive. For 
example, in small claims court cases, it is thought, by many at least, 
to be desirable positively to e.xclude lawyers. 

Mr. COHEN. But you are talking about something under a hundred 
dollars—small claims. 

Mr. ScALiA. No. No. Most authorities would recommend that the 
jurisdictional limit be much higher than that. 

You raise a point which is now a question of some controversy, and 
that is whether in general grant and benefit proceedings, disability 
proceedings, welfare proceedings, there should be a formalized 
structured proceeding. As you may know, the British system is quite 
the opposite of ours. It is not formaUzed and there is not representa- 
tion by counsel. 

Mr. COHEN. You are not suggesting we follow the British system? 
Mr. ScALiA. I only raise it to demonstrate the fact that it is not 

necessarily the case that to have an efficient and fair system we must 
have representation by counsel in all cases. 

Mr. COHEN. That is all. 
Mr. ScALiA. I might note that the statutory provisions governing 

in forma pauperis proceedings in the Federal courts do not provide for 
such expenses, but merely for the waiver of fees and costs and Govern- 
ment payment of transcript and printing expenses. 28 U.S.C. section 
1915 (1970). It is my view that if any expenses beyond these are to 
be borne by the public in proceedings that do not involve criminal or 
civil sanctions, those expenses—whether for attorneys, expert wit- 
nesses, travel or subsistence—should be authorized in advance at the 
discretion of agency. I might note that agency authorization of such 
expenses may already be permitted with respect to proceedings under 
at least some current laws. As Congressman Dellums pointed out, 
the Comptroller General has recently sustained the legality of the 
FTC's payment of transcript costs, attendance fees, mileage and 
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subsistence expenses—for not only an indigent respondent, but even 
an indigent intervenor. See Opinion No. B139703, July 24, 1972. 
Under those circumstances, when the agency is making evaluation of 
the need and the utiUty in advance, there is no problem. 

Title III—Sovereign Immunity, is perhaps the most difficult of 
these titles to get a handle on. It would adopt almost verbatim 
Conference Recommendation 69-1, Statutory Reform of the Sovereign 
Immunity Doctrine, a copy of which is attached to my printed 
testimony. The purpose of these provisions is to eliminate some 
vestiges of the ancient doctrine of sovereign immunity insofar as that 
doctnne prevents a citizen from challenging the legality of action by 
Federal officials. 

Most statutes enacted in recent years contain a specific judicial 
review provision. Many of the older functions performed by the execu- 
tive departments, however, and (generally by oversight) a few new 
statutory functions, are not subject to these provisions. In such in- 
stances, judicial review is available through so-called nonstatutory 
review—actions in the U.S. district court cast in the form of standard 
civil suits, such as actions against the Federal official for declaratory 
judgment, injunction or mandamus. These "nonstatutory" actions are 
sometimes frustrated, however, by the doctrine of sovereign immunity, 
which has gradually been disappearing from our jurisprudence but 
subsists in a greatly reduced ancl highly unpredictable form. 

I will not trouble you with a lengthy description of the various ways 
in which the doctrine may be employed to prevent judicial review of 
administrative action. It has been invoked in cases of various types, 
including challenges to agricultural regulations. Government employ- 
ment practices, tax investigations, postal rate matters, administration 
of labor legislation, food and drug regulation, control of subversive 
activities, and administration of grant-in-aid programs. There is little 
pattern to the results in these cases, and for nearly every example of 
a case in which the defense prevailed, there is a closely analogous case 
in which it was rejected. That is the main problem we have now. 
The law of sovereign immunity makes no sense. 

I would like to describe one case which to my mind demonstrates 
most forcefully the injustice of the doctrine. In 1962, in Malone v. 
Bowdoin, 369 U.S. 643, the Supreme Court held that a citizen could 
not invoke the assistance of the courts to prevent what he said (and 
the Court assumed) was an unlawful seizure of his land by the Forest 
Service. The Forest Service officer moved in and said "Tins is Federal 
land," the citizen said "No, it isn't, it is mine," and the Court said 
"It may well be yours but we can't look into that." The citizen's 
only remedy was to give up the land and sue for its value in the U.S. 
Court of Claims. With the result, I suppose, that each Forest Service 
officer has the power of condemnation. That shows you the injustice 
of it. 

To show you the irrationality of it, you might compare that case 
with UdaM v. Talman, in which the Supreme Court did not appw the 
doctrine of sovereign immunity and alloweed suit to compel the 
Secretary of the Interior, the Government, to issue an oil and gas 
lease on Federal land. There the Court found sovereign immunity did 
not prevent the suit. I submit there is really no intellectually satisfying 
way of reconcihng those two cases, and that is the problem with the 
doctrine nowadays. 
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The purpose of the conference recommendation, and I presume of 
title III of the present bill, is to provide for judicial review of improper 
agency action in those isolated situations in which the doctrine of 
sovereign immunity now stands in the way. Its only intent is to permit 
challenge of agency action, not to provide monetary- relief where that 
is not now accorded by law. Hence its limitation to those suits 
seeking relief other than money damages. Those tort and contract 
claims which the Congress has chosen not to permit under such 
legislation as the Federal Tort Claims Act (62 Stat. 933), the Court 
of Claims Act (62 Stat. 1940,) and the Tucker Act (24 Stat. 505) 
would be still subject to a defense of sovereign immunity. 

I would like to suggest, however, several changes in the provisions 
of title III. The last clause of part 1 of the conference recommendation 
which is attached to my printed testimony was intended to assure 
that the new waiver of sovereign immunity would also not undo any 
carefully drawn restrictions placed upon earlier waivers of sovereign 
immimity in other specific statutes besides the Tort Claims Act, the 
Tucker Act, and so forth, monetaiy relief statutes. That clause in 
the conference recommendation proAndes that "nothing herein * * * (2) 
confers authority to grant relief if any other statute that ^ants con- 
sent to suit expressly or impUedly forbids the reUef which is sought." 
The bill departs from this language by eliminating the phrase "ex- 
pressly or imphedly" and changing the phrase "that grants consent 
to suit" to "granting consent to suit for money damages." It is not 
apparent why only the prior congressional intention in money damage 
statutes is to be honored. There are other statutes which permit suit 
for one type of nonmonetary reUef, such as declaratory judgment, 
without thereby intending to permit other remedies that would be 
much more disruptive of Federal processes, such as injunction. I 
therefore think this limitation undesirable—as I do the exclusion of 
the specification that an implied limitation in an earlier statute will 
continue to be honored. 

The elimination of so venerable an antiquity as the doctrine of 
sovereign immunity may seem at first blush a rash and radical step; 
it invites woeful predictions of administrative chaos and confusion. 
The administrative conference, which is composed of experts in this 
field, most of whom are fiom the Government itself, has studied the 
issue with great care, and is on record to the effect that such predic- 
tions are groundless. The doctrine of sovereign immunity—insofar as 
it applies to judicial review of agency action—has been moribund for 
many years, and the present proposal would merely sweep away the 
few confused and unpredictaole remnants left by the courts. With 
the important modifications I have just discussed, the provisions of 
title III of the present bill are both administratively sound and highly 
desirable. 

I might note that even when the doctrine of sovereign immunity 
goes, other protections which achieve whatever good purposes the 
doctrine of sovereign immunity now achieves will remain. For 
example, the language of 5 U.S.C. section 701, the judicial review 
portion of the Administrative Procedure Act, which provides that 
this chapter applies—^judicial review applies—"except to the extent 
statutes preclude judicial review or agency action is committed to 
agency discretion by law. 
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Many of the sovereign immunity cases are right—in fact, most of 
them are probably right. But instead of looking to the real question, 
that is, under the statute in issue was this action meant to be com- 
mitted to agency discretion, was that the congressional intent; 
instead of looking at that, the courts play with the medieval concept 
of sovereign immunity, asking is this action by the Government or 
are you trying to force the Government to do something. That is not 
really where the inquiry should be directed. By sweeping that away, 
I really think not too many decisions will be altered; but they will be 
considered on the basis of the proper grounds. 

Of course, another protection that will continue to exist despite 
abolition of sovereign immunity is the courts' power to deny par- 
ticular equitable relief where that would not be desirable. As any 
lawyer knows, a court can deny any injunction in its sound discretion; 
and the Supreme Court has done so. In one of its cases it said the 
Court in its discretion may refuse to give a remedy which would 
work public injury or embarrassment just as in sound discretion the 
court of equity may refuse to enforce or protect legal rights, the 
exercise of which may be prejudicial to the pubHc interest. 

These doctrines as well as the doctrines of standing, ripeness, and 
others, are adequate to protect whatever real interests the Govern- 
ment has. The doctrine of sovereign immunity simply confuses the 
issue. 

There are several additions to title III which I would like to suggest 
in order to accomplish fully its purpose of assuring citizen redress 
against unlawful oflBcial action. I will not go into these; they are 
printed in my testimony. Briefly, they are an elimination of the mone- 
tary requirement in the general Federal question provision of the 
judicial code, which sometimes prevents judicial review of agency 
action. How do you establish that your right to remain free from 
military service is worth more than $10,000? Sometimes there is no 
worth established but it must be established to bring suit. Other 
desirable additions to the bill would be changes relating to proper 
parties defendant and to the venue statute. I simply refer you to my 
printed testimony for those points. 

Finally, let me address myself to Title IV—Enforcement of Stand- 
ards for Grants. 

Recommendation 71-9 of the Administrative Conference, which I 
have attached to the printed text of my testimony, is addressed to the 
enforcement of standards in Federal grant-in-aid programs. By grant- 
in-aid programs, I mean those Federal grants that are channeled 
through public and private grantees to enable them to provide services 
to the pubhc. Whether these grants are made under so-called categorical 
grant programs or under statutes providing for more broadly targeted 
block grants, there are invariably Federal requirements which must 
be met as a condition for initial approval, and in the subsequent opera- 
tion of the program by the grantee. The procedures for enforcing these 
requirements tend to vary with each Federal program, although 
Congress and the agencies have, on occasion, attempted to formulate 
a general approach to certain common problems—as, for example, in 
title IV of the Civil Rights Act of 1964, 42 United States Code section 
20000(d), which deals with enforcement of the prohibition of racial 
discrimination in federally assisted programs. 



Conference recommendation 71-9 seta out in general terms those 
frocedures which ought to be built into the administration of every 

ederal grant-in-aid program to insure that grants are made, and 
assisted programs are conducted, in accordance with the standards 
and conditions imposed by Congress and the administering agency. 
Briefly, the recommendation calls for establishment of complaint 
procedures at both the agency and the grantee level so that those 
who are the intended beneficiaries or are otherwise affected by the 
assisted program may complain of the proposed grant or of the sub- 
sequent operation of the program. It also calls for an adequate infor- 
mation system to assure that persons affected may take advantage of 
these complaint procedures. Finally, it recommends that agencies 
have at their disposal a range of sanctions to apply in cases of viola- 
tion, so that they are not faced with the dilemma of having to overlook 
the grantee's derelictions or terminating assistance entirely and thus 
"throwing out the baby with the bath water." 

The basic principles of recommendation 71-9 are embodied in 
title IV of the Bureaucratic Accountability Act. I understand that 
Prof. Jerry Mashaw of the University of Virginia Law School, who 
was one of the two consultants responsible for the development of 
our recommendation, will appear before the subcommittee at a later 
date to discuss in detail botn the recommendation and its proposed 
statutory implementation. The latter is a provision of such com- 
plexity that I cannot begin to do it justice in what remains of my al- 
ready extended remarks. 

I would like, however, to make a few brief observations: The con- 
ference recommendation, you will note, is addressed to the agencies, 
and does not expUcitly call for legislation except where the agency 
finds that necessary to provide an appropriate range of sanctions. 1 
would welcome legislative implementation of the recommendation, 
provided that can be achieved without depriving the agencies of the 
flexibiUty which they need and which the recommendation assured. I 
suspect that proviso cannot bo met if the le^slation seeks to apply 
veiy detailed provisions to the enormous diversity of grant-in-aid 
programs administered by many different agencies. I believe the 
present proposals suffer somewhat from this defect. 

Section 561(c)(1), for example, would require a reference to the 
Attorney General for injunctive relief in any case in which the agency 
decides that the grantee has been guilty of the violation complained 
of. Such a reference would be appropriate often, perhaps usually, but 
certainly not alwaj'^s. Administrative sanctions might be preferable 
in some cases; in others adequate assurance of future compliance might 
be obtained; in still others the assisted program might oe completed 
or so near completion that obtaining injunctive relief would not be 
worth the effort. 

Another instance of the same lack of flexibility appears in connec- 
tion with the evaluation of complaints. Whereas the conference 
recommendation looks to the agency to make an informed qualitative 
judgment regarding the substantiality and plausibility of each com- 
plaint, section 561 (b) seems to require the agency, in deciding how the 
complaint should be processed, to assume the truth of all allegations 
and to apply a mechanical test for determining whether a substantial 
number of persons would be affected on the basis of that assumption. 
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Surely the agency must have sufficient control over its enforcement 
priorities to be able to dispose summarily;'of a complaint which "states 
a cause of action" in a formal sense but is unfounded or trivial on the 
basis of information available to the agency. In such a case I would 
require simply that the agency supply trie complainant a statement of 
reasons for its action in dismissing. 

In addition, I see a number of technical problems in title IV, particu- 
larly uncertainty as to what procedures the granting agency must 
employ before imposing sanctions. I would be pleased to have my 
office assist the subcommittee staff in ironing out these minor diffi- 
culties and perhaps in discussing the manner in which needed flexi- 
biUty can be built into the statutory requirements. If this can be 
achieved, I would support the enactment of title IV. 

I appreciate your attention to a statement which grew well beyond 
its originally intended length. I attribute that failing quite simply to 
the tremendous importance and scope of the legislative provisions 
before you. I congratulate the subcommittee for its initiative in 
confronting the problems of governmental accountability to its citi- 
zens. I assure you of the continued support of the Administrative 
Conference in that endeavor. 

I will try to answer any questions you may have. 
Mr. CoNTERS. We are going to have to defer questions, but I think 

I can safely say that your very persuasive and analytical presentation 
here wiU immeasurably help the supporters and initiator of this 
legislation. 

I particularly welcome your offer to work with the subcommittee 
staff, and perhaps Congressman Dellums' staff, who I happen to 
personally know have labored for many many months in putting this 
original biU together and are probably grateful, too, for the fine detail 
with which you and your assistants have revealed a very convincinS 
and I think constructive evaluation of the legislation before us. 

I would like to acknowledge the fact that your executive secretary 
is here, Mr. Richard Berg. We welcome him nere as well. 

I jaeld now to the gentleman from Maine for any observation that 
he might make. 

Mr. COHEN. Thank you, Mr. Chairman, 
I want to join in the chairman's comments about your presenta- 

tion. It certainly was thorough, thoughtful, and very helpful. 
Just one point I would like to make. On page 15, wnere you suggest, 

about the middle of the page, "a significant number of situations 
remain, however, in which a plaintiff must ground his action on the 
'general Federal question' provision of section 1331, and hence must 
establish a value of $10,000 at issue," I think you are misreading 
title 28. You have as a basis for jurisdiction in the Federal courts 
either one, a general Federal question or if it does not amount to a 
general Federal question, such as a tort suit between two individuals 
From different States, then you have to establish the $10,000 amount. 
But if you have a general Federal question, there is no dollar limit on 
that, as I can remember the law. 

Mr. ScALiA. I demur. 
Mr. CoNYERS. Again, thank you very much. We are looking for- 

ward to your continued cooperation with the subcommittee. 
[The prepared statement of Mr. Scalia follows:] 
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STATEMENT BT   ANTONIN  SCALIA,   CHAIRMAN,   ADMINISTRATIVE   CONFERENCE 
OP THE UNITED STATES 

On H.R. 6224, a bill to amend the administrative procedure pro- 
visions of title 5 of the United States Code to make the rulemaking 
provisions applicable to matters relating to public property, loans, 
grants, benefits, and contracts; to provide for waiver of sovereign 
inununity; to provide for the enforcement of standards in grant pro- 
-ams; and for other purposes. 

Mr. Chairman and members of the subcommittee: As you know, the Adminis- 
trative Conference is a permanent agency established by the Congress to make a 
continuing study of the administrative procedures of aU Federal agencies and to 
provide recommendations and advice concerning those procedures to the agencies, 
the President, and the Congress itself. It is composed of poUcy-level officials from 
most of the major Federal agencies and of lawyers from the private sector with 
special knowledge and experience in the field of administrative law. 

The proposed Bureaucratic Accountability Act bears directly upon matters of 
administrative fairness and efficiency that are the Conference's main concern. 
Many of the features of the legislation implement proposals which the Conference 
has adopted; my purpose in appearing here today is principally to address those 
features. I do not intend to discuss them in great detail, since I understand that 
with respect to each your witness list includes the consultant to the Conference 
whose report formed the basis of our recommendation. I hope, however, to describe 
all these Conference proposals in broad outline and to reaffirm our strong support 
for their adoption. 

I will discuss the recommendations of the Conference as they relate to the 
Bureaucratic Accountability Act under each of the four titles of H.R. 6224: 

TITLE I RULEMAKINO INVOLVINO PUBLIC PROPERTY,  LOANS, ORANTS, BENEFITS OF 
CONTRACTS 

As you know, section 553 of the Administrative Procedure Act establisnes a 
mechanism for public participation in the formulation of substantive rules by 
Federal agencies. An agency is required to publish its proposed rule in advance, 
and to receive and consider written comments by interested persons before pro- 
mulgating the rule in final form. This simple device has been called one of the 
greatest inventions of modern government. It is probably the principal means of 
direct citizen involvement in Federal law-making. 

The APA exempts from these requirements, however, rulemaking which relates 
to "public property, loans, giants, benefits or contracts." As to this, there is no 
guarantee of citizen participation by reason of the exemption contained in section 
553(a)(2) of the APA. Conference Recommendation 69-8, EUmination of Certain 
Exemptions from the APA Rulemaking Requirements, a copy of which I have 
attached to my printed testimony, urges that this exemption be eliminated. 

Whatever doubts or uncertainties may have justified the 553(a)(2) exemption 
in 1946 when the new rulemaking requirements were first adopted, there is nothing 
to justify its continuation. Experience has shown that so-called "notice-and- 
comment" rulemaking is not a cumbersome or impractical process—and that it 
improves not only the fairness but also the efficiency of administrative action. 
Yet the curious exemption not only remains in the law, but over the years has 
actually increased in its practical scope. The percentage of Federal activity that 
related to "pubUc property, loans, grants, benefits or contracts" in 1946 was 
substantially less than the percentage now covered. Grant and benefit programs 
account for a large share of new legislation, and have done so consistently in 
recent years. Though the section 553(a)(2) exception cannot be said to have 
swallowed the rule, it certainly restricts it to a much narrower category of cases 
than either reason or experience would advise. 

One suspects that the original basis for this particular exemption was the 
principle that governmental withholding of a "benefit" is juridically different from 
governmental impairment of a "right"—that a citizen has no right to complain 
about, or to participate in, a decision concerning something to which he is not 
"entitled." This philosophy—the so-called "right-privilege" distinction—used 
to hold sway in judicial as well as legislative chambers, so that it was once gener- 
ally held that prospective grantees of public benefits had no standing to sue. But 
that attitude of mind has disappeared from the courts, and it is time that it dis- 
appear from the executive branch as well. The use of public property, the con- 
ferring of public loans, grants and benefits are in modem society of eronmous 
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importance to the individual citizen; there is no reason why he should have less 
participation in bureaucratic disposition of these matters than of others. 

Why, for example, should notice-and-comment procedures not be required for 
the adoption of rules establishing criteria and qualifications for the sale and leas- 
ing of public lands, or the granting of mineral rights and grazing permits? Why 
should they not extend to the rules adopted for various government loan programs, 
such as those administered by the Federal Housing Administration, the Veterans 
Administration and the Small Business Administration? Why should they not 
apply to the criteria and qualifications established for National Science Founda- 
tion research grants, Department of Transportation highway construction grants 
and HEW grants to aid in the construction and equipment of elementary and 
secondary schools? Why should they not apply to the rules governing eligibility 
for cash benefits from the Social Security Administration or the Railroad Retire- 
ment Board? Why, finally, should they not extend to the rules imposed upon 
actual and potential Federal contractors by almost all Federal agencies? 

These are all areas of importance to all citizens. And they are areas in which 
the Federal agencies need the views and opinions of the public no less than in 
the more traditional fields of agency activity. I do not mean to paint the situation 
as being worse than it is. In point of fact—and this is perhaps the ultimate demon- 
stration of the soundness of the proposal that is now before you—most Federal 
agencies have in fact been using notice-and-comment procedures with respect to 
public property, loans, grants and benefits even though they are not required to 
do so. So in these areas, the amendment merely adopts as law what the agencies 
have already acknowledged as desirable. In the contract field, however, it will 
effect substantial changes; and those changes are desirable. 

There wiU of course be those who are fearful of extending the compulsory 
provisions of section 553 into these new areas—just as I suppose there were those 
who were fearful of extending them in 1946 to the more numerous areas of Federal 
activity now covered. It seems to me that the ultimate answer to those fears, in 
addition to the successful experience with section 553 rulemaking over the past 
28 years, is the simple fact that agencies can in any event dispense with the most 
restrictive requirements of section 553 (the notice-and-comment procedures) if 
and when they find that they are "impracticable, unnecessary, or contrary to the 
public interest." With this broad exemptive provision, that will continue to be 
contained within section 553(b), it seems to me there are no grounds for fear that 
the orderly governmental process will be disrupted. 

I would like to suggest two respects in which Title I of this legislation might be 
improved—one by addition and one by deletion. In addition to the "public prop- 
erty, loans, grants, benefits, or contracts" exemption from section 553 rulemaking, 
there is a second principal exemption of immense scope that could profitably be 
restricted. This is the military or foreign affairs functions" exemption which is 
the subject of Recommendation 73-5 adopted by the Administrative Conference 
last December, a copy of which is attached to my printed statement. Briefly 
stated, this recommendation would eliminate the categorical exemption for 
"military or foreign affairs functions" and insert in its place (1) a total exemption 
for rulemaking involving matters specifically required by Executive Order to be 
kept secret in the interest of national defense or foreign policy and (2) provisions 
which will make it clear that specific classes of military or foreign affairs rule- 
making can be exempted on a categorical basis when the agency finds that rule- 
making would be "impracticable, unnecessary or contrary to the public interest." 
I will not belabor the details of these proposals; they are described with precision 
in the attached recommendation, and suggested statutory language is contained 
in an appendix to the recommendation. I earnestly urge that you consider includ- 
ing such provisions in this legislation. I believe they provide all the protection 
to the vital interests of national defense and foreign affairs that is required, without 
unnecessary restricting the openness and accessibility of Government. 

The one action taken by Title I which I suggest you reconsider is the deletion 
of subpart A of section 553(b), which exempte from notice-and-comment rule- 
making "interpretative rules, general statements of policy [and] rules of agency 
organization, procedure, or practice." The basis for exempting interpretative 
rules is that these do not impose any new command or requirement on a private 
citizen, or deprive him of any governmental benefit. Ratner, such rules merely 
set forth the agency's interpretation of what the law already does—which inter- 
pretation (unlike a substantive rule) can be overturned by a court with relative 
ease. The problem with including such rulemaking within section 553 is that the 
important practice of agency advice-giving would be seriously discouraged. When 
we use the word "rules   we generally think of detailed written requirements—and 
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most substantive rules of general applicability indeed take this form. Under the 
APA, however, the word 'Tule" technically means "the whole or a part of [any] 
agency statement of general or particular applicability and future effect designed 
to implement, interpret, or prescribe law or policy or describing the organization, 
procedure, or practice requirements of an agency." 5 U.S.C. §551(4). Thus, for 
example, oral advice provided to a Social Security applicant as to whether he 
qualifies for benefits and what he must do to obtain them is technically a rule— 
though an interpretative rule, which under the present statute does not require 
notice and comment. If the law is changed as this bill proposes, so that notice- 
and-comment procedures are required, advice of that sort I think would simply 
not be given. Even explanatory material which an agency issues for the purpose 
of informing the general public regarding the terms of a new statute or regulation 
would fall within the revised notice-and-comment requirements—so that an 
agency could not explain a new rule to the public without having a rulemaking 
on the explanation. In short, reason requires that there be an exemption for 
"interpretative" rules; its elimination would in my view by a net loss rather than ( (y> 
a net gain for the cause of public information. f' ' 

As to the exemption for general statements of policy": I frankly do not know 
how an agency head would be able to give a speech without putting it out for 
comment in advance if this exemption were eliminated—and if he did that I 
presume no one would come hear the speech. There must be some exception for / 
generalized descriptions of the direction in which an agency is heading, which 
are not operative in and of themselves. I believe that is what the language of 
the present exemption is intended—and has been interpreted—to reach. I am 
unaware that it has posed any real problem. 

Finally, as to the exemption for "rules of agency organization, procedure, 
or practice": I would see no problem in applying notice-and-comment procedures 
to the more formal and more significant of these; but the difficulty is that any 
"statement" of future effect pertaining to these matters is technically a rule—so 
that innumerable minor adjustments of agency staffing, procedure or practice 
would require notice-and-comment procedures. On balance the game does not 
seem to be worth the candle, since this is once again an area in which I have not 
heard any significant complaint. 

Of course the response could be made that none of the differences I have'raised 
poses any difficulty because section 553(b) in any event excuses the rulemaking 
procedures when there is a finding that they were "impracticable, unnecessary, or 
contrary to the public interest." But if one creates a scheme in which that exemp- 
tion is used more often than not, the entire currency becomes debased; and that 
exemption would in my view apply to most of the new rulemaking that would be 
drawn in by elimination of section 553(b)(A). To preserve the integrity of the 
remainder of section 553, and in the absence of any real need in these areas I 
have discussed, I think it preferable to continue with the present law, which in 
this respect has worked well. 

TITLE   n PAYMENT   OF   EXPENSES   INCURRED   BEFORE   AGENCIES 

From the first year of its existence the Administrative Conference has recognized 
the need for Federal agencies to make special efforts at obtaining the views of 
the poor with respect to rulemaking which may substantially affect them. Con- 
ference Recommendation 68-5 is addressed entirely to this subject. The Con- 
ference has not, however, taken any position with respect to the direct pajrment 
of counsel fees and participation in forma pauperis—though it did debate the 
subject at one of its sessions in 1971. The few comments I have about this Title 
of the bill are therefore my own and not those of the entire agency. 

Let me speak first to what I consider the most significant feature of Title II— 
the provision for public payment of attorneys' fees. It is obviously appealing to 
conclude that if public provision of counsel is appropriate before the courts it 
should be appropriate before the agencies as well. Some distinctions, however, 
must be drawn. In the courts, counsel is automatically provided at public expense 
only with respect to criminal proceedings. Even when substantial sums of money 
are sought by or from a poor person in a civil proceeding, the State and the Federal 
government commonly provide no legal assistance, except to the extent that they 
operate or subsidize legal aid programs or provide legal advice through the staff 
of small claims courts. There is assuredly no absolute entitlement to legal repre- 
sentation. It seems to me strange to require an attorney at public expense for a 
general rulemaking proceeding when none is provided in a civil action which much 
more substantiaiy affects the person involved. 



Aside from the disparitv with judicial practice, I find the sweep of the provision 
exce?sive!y broad. It does not seem to me that a pocr fjerson necessarily requires 
an attorney with respect to section 553 (informal ruleniaking) proctedings. These 
are not legalistic proceedings—and many persons who can afford representation 
by cotinsei appear on their own behalf. Even with respect to adjudicative-type 
proceedings under the APA (sections 556 and 557), it is by no means clear that 
representation by counsel is alwayt important. In Social Security hearings, for 
example, which account for more adjudications by far than any other single 
program in the government—and perhaps more than all the other? combined— 
the claimant is now rarely represented by ccunsel, and the Government itself 
almost never. The Administrative Conference is conducting a major studv of dis- 
ability claims under various statutes administered by the Department of Labor, 
the Social Security Administration, the Veterans Administration and the Civil 
Service Commission, with the object of determining whether there is any discernible 
difference in outcome when the claimant is represented by counsel. It is by no 
means clear that there is. Much more study is needed before a conclusion of even 
the universal utility, much less the universal indispensibiUty, of legal representa- 
tion is justified. 

It would be different if we were talking only about the provision of counsel in 
formal (sections 556 and 557) adversary cases in which the agency is seeking to 
impcse a criminal or even a civil sanction upon an impecunious defendant. Here 
the analogy to provision of counsel in the courts is much closer, and it is unlikely 
that the need for counsel is more general. I expect, however, that the utility of an 
attorneys' fees provision limited in this fashion would be extremely small. Most 
of the civil and criminal sanctions which Federal agencies apply pertain to violation 
of economic or commercial regulations, and almost invariably involve malefactors 
of some, if not great, wealth. And in the only sanction case I am aware of in which 
an impecunious defendant sought public provision of counsel, the agency found 
that it had authoritj- to provide it under current law. See American Chinchilla 
Corp., 1970 Trade Reg. Rep. par. 19059 (FTC 1969). 

The present bills seek to limit the scope of the attomej's' fees provision not by 
restricting the categories of proceedings to which it applies but by requiring aa a 
condition of compensation that the poor person has "made a discernible contribu- 
tion to promoting agency implementation of a purpose of the Act of Congress 
pursuant to which (the] proceeding is conducted." (I presume, by the way, that 
this test is intended to apply to compensation under both clauses (1) and (2) 
of section 560(a), but it might be interpreted to apply only to the latter; this 
ambiguity should be eliminated.) That standard does not seiem to me workable. 
Everj- position, even when it loses, makes a discernible contribution to the adminis- 
trative process if it causes the agency to focus upon an idea that should be con- 
sidered. Is the Government, under this provision, to determine which ideas are 
or are not worthy of consideration and thus of subsidy? It seems to me that the 
proposed standard will either inNite recurrent appeals to the courts from denials 
of compensation (and who will pay for these appeals?) or, p>erhaps more likely, will 
be taken to mean that compensation is almost always awarded 

I am sure you have no illusions about the economic cost of this provision, which 
will be substantial. I am more concerned about the potential social and adminis- 
trative costs. If representation of the poor is to be provided at public expense, it 
seems to me more rational to aciiieve this goal through grants to private organi- 
zations established for that purpose. In this way, the merit of the proposed par- 
ticipation or intervention—the likelihood, if you will, that it will make a dis- 
cernible contribution"—will be evaluated by some knowledgeable person before, 
rather than after the intervention occurs. I frankly suspect that under the pro- 
vLsion as written there will be more lawyers with a cause looking for poor clients 
than poor clients with a problem looking for lawyers. If this in fact is the genuine 
intention of the proposal—simply to subsidize "public interest" representation— 
then I do not see why the subsidy should be conditioned upon poverty. There are 
many worthy "public interest" causes identified not specifically with the poor but 
with the entire society, no single member of which has a sufficient pecumniary 
interest to make the hiring of a lawyer economically feasible. Environmental 
protection is an example. 

As to the administrative costs: I greatly fear the tendency of this proposal to 
formalize and lawyerize proceedings that are now generally conducted in. a non- 
adversary fashion. When claimants in Social Security cases, for example, are 
regularly represented by lawyers, it is likely that the Government will feel con- 
strained to follow suit—so that proceedings which now typically involve  only 



a claimant presenting his case to an impartial administrative law judge will be 
converted into a full-blown court trial. 

In short, my personal reaction is that this provision is overbroad and, until we 
know more about the actual utility of representation, possibly premature. I 
would hope that in the enormous majority of agency proceedings—both formal 
and informal—the citizen, even the poorly educated citizen, can obtain a fair and 
careful hearing without speaking through the mouth of a lawyer. If that is not 
the case, I think we should be talking not about providing lawyers for all our 
citizens but about revising all our procedures. 

With respect to the other principal portion of Title II—which would permit the 
payment of "other reasonable costs, including fees for witnesses": I do not have 
the same substantial misgivings about this, because I do not feel it has the same 
potential for formalizing the entire administrative process. Fees for travel and 
expert witnesses, however, could involve substantial expense, and I would hesitate 
to have the public assume them without some evaluation of utility more realistic 
than that contained in the present bills. I might note that the statutory provision 
governing in forma pauperis proceedings in the Federal courts do not provide for 
such expenses, but merely for the waiver of fees and costs and Government pay- 
ment of transcript and printing expenses. 28 U.S.C. § 1915 (1970). It is my view 
that if any expenses beyond these are to be borne by the public in proceedings 
that do not involve criminal or civil sanctions, those expenses—whether for 
attorneys, expert witnesses, travel or subsistence—should be authorized in 
advance at the discretion of the agency. I might note that agency authorization 
of such expenses may already be permitted with respect to proceedings under a\ 
least some current laws. The Comptroller General has recently sustained the 
legality of the FTC's payment of transcript costs, attendance fees, mileage and 
subsistence expenses—for not only an indigent respondent, but even an indigent 
intervenor. See Opinion No. B139703, July 24, 1972. 

TITLE III SOVEREIGN IMMUNITY 

Title III of the Bureaucratic Accountability Act would adopt almost verbatim 
Conference Recommendation 69-1, Statutory Reform of the Soverign Immunity 
Doctrine, a copy of which is attached to my printed testimony. The purpose of 
these provisions is to eliminate some vestiges of the ancient doctrine of sovereign 
immunity insofar as that doctrine prevents a citizen from challenging the legality 
of action by Federal officials. 

Most statutes enacted in recent years contain a specific judicial review provision. 
Many of the older functions performed by the executive departments, however, 
and (generally by oversight) a few new statutory functions, are not subject to 
these provisions. In such instances, judicial review is available through so-called 
"nonatatutory review"—actions in the United States district courts cast in the 
form of standard civil suits, such as actions against the Federal official for declara- 
tory judgment, injunction or mandamus. See 5 U.S.C. §§ 792-04. These "non 
statutory" actions are sometimes frustrated, however, by the doctrine of sovereign 
immunity, which has gradually been disappearing from our jurisprudence but 
subsists in a greatly reduced and highly unpredictable form. 

I will not trouble you with a lengthy description of the various ways in which the 
doctrine may be employed to prevent judicial review of administrative action. It 
has been invoked in cases of various types, including challenges to argicultural 
regulations, government employment practices, tax investigations, postal-rate 
matters, administration of labor legislation, food and drug regulation, control of 
subversive activities, and admimstration of grant-in-aid programs. There is little 
pattern to the results in these cases, and for nearly every example of a case in 
which the defense prevailed, there is a closely analogous case in which it was 
rejected. I would like to describe one case which to my mind demonstrates most 
forcefully the injustice of the doctrine. In 1962, in Malone v. Bowdin, 369 U.S. 
643, the Supreme Court held that a citizen could not invoke the assistance of the 
courts to prevent what he said (and the Court assumed) was an unlawful seizure 
of his land by the Forest Service. The citizen's only remedy was to give up the 
land and sue for its value in the United States Court of Claims. 

The purpose of the Conference recommendation, and I presume of Title III 
of the present bill, i.s to provide for judicial review of improper agency action in 
those Isolated situations in which the doctrine of sovereign immunity now stands 
in the way. Its only intent is to permit challenge of agency action, not to provide 
monetary relief where that is not now accorded by law. Hence its limitation to 
those suits "seeking relief other than money damages." Those tort and contract 



60 

claims which the Congress has chosen not to permit under such legislation as the 
Federal Tort Claims Act (62 Stat. 933), the Court of Claims Act (62 Stat. 1940) 
and the Tucker Act (24 Stat. 505) would be still subject to a defense of sovereign 
immunity. 

The last clause of part 1 of the Conference recommendation was intended 
to assure that the new waiver of sovereign immunity would also not undo any 
carefully drawn restrictions placed upon earlier waivers of sovereign immunity 
in other specific statutes. It provides that "nothing herein ... (2) confers 
authority to grant relief if any other statute that grants consent to suit expressly 
or impliedly forbids the relief which is sought." The biU departs from this language 
by eliminating the phrase "expressly or impliedly" and changing the phrase 
"that grants consent to suit" to "granting consent to suit for money damages". 
It is not apparent why only the prior Congressional intention in money damage 
statutes is to be honored. There are other statutes which permit suit for one type 
of nonmonetary relief, such as declaratory judgment, without thereby intending 
to permit other remedies that would be much more disruptive of Federal processes, 
such as injunction. I therefore think this limitation undesirable—as I do the 
exclusion of the specification that an implied limitation in an earlier statute will 
continue to be honored. 

The elimination of so venerable an antiquity as the doctrine of sovereign im- 
munity may seem at first blush a rash and radical step; it invites woeful predictions 
of administrative chaos and confusion. The Administrative Conference, which is 
composed of experts in this field, most of whom are from the Government itself, 
has studied the issue with great care, and is on record to the effect that such pre- 
dictions are groundless. The doctrine of sovereign immunity—insofar as it applies 
to judicial review of agency action—has been moribund for many years, and the 
present proposal would merely sweep away the few confused and unpredictable 
remnants left by the courts. With tne important modifications I have just dis- 
cussed, the provisions of Title III of the present bill are both administratively 
sound and highly desirable. 

There are several additions to Title III which I would like to suggest in order 
to accomplish fully its purpose of assuring citizen redress against unlawful official 
action. Even when the danger of unexpected application of sovereign immunity 
is eliminated, certain suits for the purpose of seeking judicial review of admin- 
istrative action will not lie in the Federal courts because of the jurisdictional 
amount requirement of $10,000 contained in 28 U.S.C. § 1331. In many cases in 
which judicial review is sought, special statutes grant jurisdiction without regard 
to the amount in question; a significant number of situations remain, however, 
in which a plaintiff must ground his action on the "general Federal question" 
provision of section 1331, and hence must establish a value of $10,000 at issue. 
But how is one to place a price upon an individual's claim that he is entitled to 
remain free from military service, or to travel abroad, or to be free from continuous 
police surveillance? In short, where the plaintiff's basic purpose is not to seek 
money from the Federal government but to obtain review of unlawful official 
action, the monetary limitation of section 1331 should not apply. 

Accordingly, in its Recommendation 68-7 adopted in December 1968, the 
Conference urged the following: 

"Title 28 of the United States Code should be amended to eliminate 
any requirement of a minimum jurisdictional amount before United States 
district courts may exercise original jurisdiction over any action in which 
the plaintiff alleges that he has been injured or threatened with injury by an 
officer or employee of the United States or any agency thereof, acting under 
color of Federal law. This amendment is not to affect other limitations on the 
availability or scope of judicial review of Federal administrative action." 

I hope the Committee will insert such a provision in Title III of the present bill. 
Another technical  obstacle that has sometimes  frustrated  needed  judicial 

review and will continue to do so even when the obstacle of sovereign immunity 
is eliminated, is the doctrine of proper parties defendant. It must be recalled 
that for roughly a centurv courts have been getting around the doctrine of 
sovereign immunity through the fiction of suits against named officers. These 
are in every respect suits against the Government and are defended by Depart- 
ment of Justice or agency attorneys. But the fiction that the suit is against the 
named official may yet produce strange quirks, for example where a plaintiff 
has named the wrong official or the official is replaced before the suit is terminated. 
It is true that the Mandamus and Venue Act, 28 U.S.C. § 1391(e), and recent 
amendments to the Federal Rules of Civil I>rocedure, Rules 15(c) and ?5(d), have 
eliminated most of the problems in this area, so that today misnaming a defendant 
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official is seldom fatal. Nevertheless the present rule is complicated and remains a 
trap for the unwary. Accordingly, in Recommendation 7(>-l, a copy of which I 
have attached to myprinted testimony, the Conference recommended that section 
703 of Title 5, U.S. Code be amended to permit the plaintiff to name as defendant 
in judicial review proceedings the United States, the agency, the appropriate 
officer, or any combination thereof. 

Recommendation 70-1 also dealt with another problem which we believe should 
be handled in this bill. The Mandamus and Venue Act, 28 U.S.C. § 1391(e), 
presently permits extraterritorial service of process in suits against Federal 
officials acting in their official capacity. The purpose of this legislation, enacted 
in 1962, was to relieve plaintiffs seeking nonstatutory review of agency action of 
the necessity of coming to the District of Columbia in order to obtain service of 
process on the appropriate official. Under section 1391(e) the suit can now be 
Drought in the plaintiff's own district or where the cause of action arises, and 
although the plaintiff must pursue the fiction of naming the appropriate official, 
he may serve nim anywhere. This is fine so far as it goes. However, section 1391(e) 
by its terms is applicable only where each defendant is an officer or employee of 
the United States. There are circumstances in which it would be useful and in the 
interests of justice for the plaintiff to be able to name nonfederal defendants in 
the same action. An example is the case in which the plaintiff is complaining of 
an agency action respecting public land which benefits another private party. 
Clearly, the other private party should be joined as a defendant, but the plaintiff 
cannot make such joinder without losing the benefits of section 1391(e). I must 
emphasize that the Conference proposal does not suggest that extraterritorial 
service of process be available to reach a nonfederal defendant. It proposes merely 
amending section 1391(e) to permit joinder of nonfederal defendants who may be 
served in the district. 

The Conference is of the view that niceties of pleading and pointless refinements 
of venue should not impair the citizen's right to obtain substantial redress for 
unlawful action on the part of his governmental officials. I urge vou to adopt the 
provisions of Recommendation 70-1 in connection with Title III of the present 
bill. 

TITLE  IV ENFORCEMENT  OF STANDARDS  FOR GRANTS 

Recommendation 71-9 of the Administrative Conference, which I have attached 
to the written text of my testimony, is addressed to the enforcement of standards 
in Federal grant-in-aid programs. By grant-in-aid programs I mean those Federal 
grants that are channeled through public and private grantees to enable them to 
provide services to the public. Whether these grants are made under so-called 
categorical grant programs or under statutes providing for more broadly targeted 
block grants, there are invariably Federal requirements which must be met as a 
condition for initial approval, and in the subsequent operation of the program by 
the grantee. The procedures for enforcing these requirements tend to vary with 
each Federal program, although Congress and the agencies have, on occasion, 
attempted to formulate a general approach to certain common problems—as 
for example, in Title VI of the Civil Rights Act of 1964, 42 U.S.C. §2000(d), 
which deals with enforcement of the prohibition of racial discrimination in federally 
assisted programs. 

Conference Recommendation 71-9 sets out in general terms those procedures 
which ought to be built into the administration of every Federal grant-in-aid pro- 
gram to ensure that grants are made and assisted programs are conducted in 
accordance with the standards and conditions imposed by Congress and the 
administering agency. Briefly, the recommendation calls for establishment of 
complaint procedures at both the agency and the grantee level so that those who 
are the intended beneficiaries or are otherwise affected by the assisted program 
may complain of the proposed grant or of the subsequent operation of the program. 
It also calls for an adequate information system to assure that persons affected 
may take advantage of these complaint procedures. Finally, it recommends that 
agencies have at their disposal a range of sanctions to apply in cases of violation, 
BO that they are not faced with the dilemma of having to overlook the grantee's 
derelictions or terminating assistance entirely and thus "throwing out the baby 
with the bath water." 

The basic principles of Recommendation 71-9 are embodied in Title FV of the 
Bureaucratic Accountability Act. I understand that Professor Jerry Mashaw of 
the University of Virginia Law School, who was one of the two consultants respon- 
sible for the development of our recommendation, will appear before the Subcom- 
mittee at a later date to discuss in detail both the recommendation and its proposed 
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statutory implementation. The latter is a provision of such complexity that I 
cannot begin to do it justice in what remains of my already extended remarks. 

I would like, however, to make a few brief observations: The Conference 
recommendation, you will note, is addressed to the agencies, and does not ex- 
plicitly call for legislation except where the agency finds that necessary to provide 
an appropriate range of sanctions. I would welcome legislative implementation 
of the recommendation, provided that can be achieved without depriving the 
agencies of the flexibility which they need and which the recommendation assured. 
I suspect that proviso cannot be met if the legislation seeks to apply very detailed 
provisions to the enormous diversity of grant-in-aid programs administered by 
many different agencies. I believe the present proposals suffer somewhat from 
this defect. 

Section 561(c)(1), for example, would require a reference to the Attorney 
General for injunctive relief in any case in which the agency decides that the 
grantee has been guilty of the violation complained of. Such a reference would 
be appropriate often, perhaps usually, but certainly not always. Administrative 
sanctions might be preferable in some cases; in others adequate assurance of 
future compliance might be obtained; in still others the assisted program might 
be completed or so near completion that obtaining injunctive relief would not 
be worth the effort. 

Another instance of the same lack of flexibility appears in connection with 
the evaluation of complaints. Whereas the Conference recommendation looks 
to the agency to make an informed qualitative judgment regarding the substan- 
tiality and plausibility of each complaint, section 561(b) seems to require the 
agency, in deciding how the complaint should be processed, to assume the truth 
of all allegations and to apply a mechanical test for determining whether a sub- 
stantial number of persons would be affected on the basis of that assumption. Surely 
the agency must have sufficient control over its enforcement priorities to be able 
to dispose summarily of a complaint which "states a cause of action" in a formal 
sense but is unfounded or trivial on the basis of information available to the 
agency. In such a case I would require simply that the agency supply the com- 
plainant a statement of reasons for its action in dismissing. 

In addition, I see a number of technical problems in Title IV, particularly 
uncertainty as to what procedures the granting agency must employ before 
imposing sanctions. I would be pleased to have my office assist the Subcommittee 
staff in ironing out these minor difficiilties and perhaps in discussing the manner 
in which needed flexibility can be built into the statutory requirements. If this 
can be achieved, I would support the enactment of Title IV. 

I appreciate your attention to a statement which grew well beyond its originally 
intended lengtH. I attribute that failing quite simply to the tremendous importance 
and scope of the legislative provisions before you. I congratulate the Subcom- 
mittee for its initiative in confronting the problems of governmental accounta- 
bility to its citizens. I assure you of the continued support of the Administrative 
Conference in that endeavor. 

I will try to answer any questions you may have. 

RECOUMENDATION NO. 69-8—ELIMINATION OF CERTAIN EXEMPTIONS FEOM THE 
APA RULEMAKINO REQUIREMENTS 

RECOMMENDATION 

In order to assure that Federal agencies will have the benefit of the information 
and opinion that can be supplied by persons whom regulations will affect, the 
Administrative Procedure Act requires that the public must have opportunity 
to participate in rulemaking proceedings. The procedures to assure this, op- 
portunity are not required by law, however, when rules are promulgated in re- 
lation to "public property, loans, grants, benefits, or contracts." These types of 
rules may nevertheless bear heavily upon nongovernmental interests. Exempting 
them from generally applicable procedural requirements is unwise. The present 
law should therefore be amended to discontinue the exemptions to strengthen 
procedures that will make for fair, informed exercise of rulemaking authority in 
these as in other areas. 

Removing these statutory exemptions would not diminish the power of the 
agencies to omit the prescribed rulemaking procedures whenever their observances 
were found to be impracticable, unnecessarj-, or contrary to the public interest. 
A finding to that effect can be made, and published in the Federal Register, as 
to an entire subject matter concerning which rules may be promulgated. Each 
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finding of this type should be no broader than eBsential and should include a 
statement of underlying reasons rather than a merely conclusory recital. 

Wholly without statutory amendment, agencies already have the authority to 
utilize the generally applicable procedural methods even when formulating rules 
of the exempt types now under discussion. They are urged to utilize their existing 
powers to employ the rulemaking procedures provided by the Administrative 
Procedure Act, whenever appropriate, \vithout awaiting a legislative command to 
do so. 

(Adopted October 21-22, 1969.) 

RECOMMENDATION 73-5—ELIMINATION or THE "MILITART OR FOREIGN AFFAIRS 
FUNCTION" EXEMPTION FROM APA RULEMAKING REQUIREMENTS (ADOPTED 
DECEMBER 18, 1973) 

The basic principle of the rulemaking provisions of the Administrative Pro- 
cedure Act—that an opportunity for public participation fosters the fair and 
informed exercise of rulemaking authority—is undercut by various categorical 
exemptions in 5 U.S.C. § 553(a). More than 25 years' experience with rulemakijig 
under the APA has shown some of these broad exemptions to be neither necessary 
nor desirable. The Administrative Conference has previously recommended 
elimination of the exemptions for matters "relating to public property, loans, 
grants, benefits, or contracts" (Recommendation 69-8, October 22, 1969). Since 
rules on those subjects may bear heavily on nongovernmental interests, the 
Conference concluded that their categorical exemption from generally applicable 
procedural requirements was unwise. For similar reasons, the breadth of the 
present exemption for all rules which involve a "military or foreigjn affairs function" 
is unwarranted. 

As with the earlier Recommendation, elimination of the categorical exemption 
for military or foreign affairs functions would not diminish the power of the 
agencies to omit APA rulemaking procedures when their observance is found to 
be impracticable, unnecessary, or contrary to the public interest, or when other 
exemptions contained in Section 553 are applicable, such as those for "general 
statements of policy" or for rules relating to "agency management or personnel." 
In addition, the present Recommendation would retain limited exemptive pro- 
visions specially directed to the needs of military and foreign affairs rulemaking. 

RECOMMENDATION 

(1) The APA's categorical exemption for "military or foreign affairs function" 
rulemaking should be eliminated. 

(2) Two aspects of special concern in the military and foreign affairs areas 
should be dealt with by modified exemptive provisions in place of the present 
categorical one: 

(a) Rulemaking in which the usual procedures are inappropriate because of a 
need for secrecy in the interest of national defense or foreign policy should be 
exempted on the same basis now applied in the freedom of information provision, 
5 U.S.C. § 552(b)(1). That is. Section 553(a) should contain an exemption for 
rulemaking involving matters specifically required by Executive order to be kept 
secret in the interest of national defense or foreign policy. 

(b) Some of the agencies affected by elimination of the categorical exemption 
issue numerous rules for which public procedures would be inappropriate or un- 
necessary. Such agencies would find it burdensome to make case-by-case findings 
that the usual procedures are "impracticable, unnecessary, or contrary to the 
public interest" under Section 553(b)(B). Repeal of the categorical exemption for 
military or foreign affairs functions" should not be construed to discourage use 
of the implicit power to apply the Section 553(b) (B) exemption on an advance 
basis to narrowly drawn classes of military or foreign affairs rulemaking. It is 
therefore recommended that repeal of the exemption be accompanied by statutory 
clarification of the agencies' power to prescribe by rule specified categories of 
rulemakings exempt by reason of Section 553(b) (B), provided that the appropriate 
finding and a brief statement of reasons are set forth with respect to each category. 
Though it would not be mandatory, agencies should consider using notice-and- 
comment procedures for adoption of the exemptive rule itself. Statutory amend- 
ment should also amplify the existing Section 553(b) (B) standards for exemption 
by including specific reference to the national interest in the military-foreign 
affairs area.* 

> An Appendix to this recommendation sets forth suggested language to effect tbe changes reoommended 
by pangrmidi (2). 
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(3) Wholly without statutory amendment, agencies already have the authority 
to use the generally applicable APA procedures for rulemaking when formulating 
rules of the exempt types. They are urged to do so, wherever appropriate, in 
matters now excluded by the "military or foreign affairs function" exemption. 

APPENDIX 

Section 553(a) and the relevant part of 553(b), amended in accordance with 
this recommendation, might read as follows: 
" § 553. Rule making 

(a) This section applies, according to the provisions thereof, except to the extent 
that there is involved— 

(1) a matter pertaining to a military or foreign affairs function of the United 
States specifically required by Executive order to be kept secret in the interest of 
the national defense or foreign policy; or 

(2) a matter relating to agency management or personnel [or to public property, 
loans, grants, benefits, or contracts].' 

(b) * * * 
Except when notice or hearing is required by statute, this subsection does not 

apply— 
* • * * • * * 

(B) when the agency for good cause finds that notice and public procedure- 
thereon would be impracticable, unnecessary, or contrary to the public interest 
(including national interest factors if a military or foreign affairs function is in- 
volved). The agency shall incorporate in each rule issued in reliance upon this 
provision either (i) the finding and a brief statement of reasons therefor, or (ii) a 
statement that the rule is within a category of rules established by a specified rule 
which has been previously published and for which the finding and statement of 
reasons have been made. 

RECOMMENDATION NO. 69-1—STATUTORY REFORM OF THE SOVEREIGN IMMUNITY 
DOCTRINE 

The technical legal defense of sovereign immunity, which the Government may 
still use in some instances to block suits against it by its citizens regardless of 
the merit of their claims, has become in large measure unacceptable. Many years 
ago the United States by statute accepted legal responsibility for contractual 
liability and for various types of misconduct by its employees. The "doctrine 
of sovereign immunity" should be similarly limited where it blocks the right of 
citizens to challenge in courts the legality of acts of governmental administrators. 
To this end the Administrative Procedure Act should be amended. 

RECOMMENDATION 

1. Section 702 of title 5, United States Code (formerly section 10(a) of the 
Administrative Procedure Act), should be amended by adding the following at 
the end of the section: 

An action in a court of the United States seeking relief other than money 
damages and stating a claim that an agency or an officer or employee thereof 
acted or failed to act in an official capacity or under color of legal authority 
shall not be dismissed nor relief therein denied on the ground that it is against 
the United States or that the United States is an indispensable party. The United 
States may be named as a defendant in any such action, and a judgment or decree 
may be entered against the United States. Nothing herein (1) affects other limita- 
tions on judicial review or the power or duty of the court to dismiss any action 
or deny relief on any other appropriate legal or equitable ground; or (2) confers 
authority to grant relief if any other statute that grants consent to suit expressly 
or impliedly forbids the relief which is sought. 

2. Section 703 of title 5, United States Code (formerly section 10(b) of the 
Administrative Procedure Act), should be amended by adding the following 
sentence after the first full sentence: 

If no special statutory review proceeding is applicable, the action for judicial 
review may be brought against the United States, the agency by its official title, 
or the appropriate officer. 

(Adopted October 21-22, 1969.) 

' Rtoommendstion 69-8 proposed the deletion of the bracketed phrase. 
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RECOMMENDATIONS ADOPTED JUNE 2-3, 1970 

RECOMMENDATION 70-1 PARTIES DEFENDANT 

The size and complexity of the Federal Government, coupled with the intricate 
and technical law concerning official capacity and parties defendant, have given 
rise to innumerable cases in which a plaintiff's claim has been dismissed because 
the United States or one of its agencies or officers lacked capacity to be sued, was 
improperly identified, or could not be joined as a defendant. The ends of justice 
are not served when dismissal on these technical grounds prevents a determination 
on the merits of what may be just claims. Three attempts to cure the deficiencies 
of the law of parties defendant have achieved only partial success and further 
changes are required to eliminate remaining technicalities concerning the identi- 
fication, naming, capacity, and joinder of parties defendant in actions challenging 
federal administrative action. 

RECOMMENDATION 

1. The Federal Rules of Civil Procedure contain liberal provisions for sub- 
stitution of parties and for amendment of pleadings and correction of defects as 
to parties defendant. The Department of Justice should instruct its lawyers and 
United States Attorneys to call the attention of the court to these provisions in 
cases involving technical defects with respect to the naming of parties defendant 
in any situation in which the plaintiff's complaint provides fair notice of the nature 
of the claim and the summons and complaint were properly served on a United 
States Attorney, the Attorney General, or an officer or agency which would have 
been a proper party if named. The Department of Justice should be responsible 
for determining who within our complex federal establishment is responsible for 
the alleged wrong and should take the initiative in seeking correction of pleadings 
or adding of proper parties. Since the Department of Justice has acquiesced in the 
substance of this recommendation, it would also be appropriate for the Depart- 
ment of Justice and the Administrative Conference of the United States to seek 
an amendment of the Federal Rules of Civil Procedure to provide that the At- 
torney General shall have the responsibility to correct such deficiencies. 

2. Congress should enact legislation: 
(a) Amending section 703 of title 5 to allow the plaintiff to name as defendant 

in judicial review proceedings the United States, the agency by its official title, 
the appropriate officer, or any combination of them. 

(b) Amending section 1391(e) of title 28 to include within its coverage actions 
challenging federal administrative action in which the United States is named as 
a party defendant, without affecting special venue provisions which govern other 
types of actions against the United States. 

(c) Amending section 1391(e) of title 28 to allow a plaintiff to utilize that sec- 
tion's broadened venue and extraterritorial service of process in actions in which 
non-federal defendants who can be served in accordance with the normal rules 
governing service of process are joined with federal defendants. 

RECOMMENDATION 71-9—ENFORCEMENT OF STANDARDS IN FEDERAL GRANT-IN- 
AiD PROGRAMS 

(Adopted Dec. 7, 1971) 

Federal agencies annually disburse billions of dollars in grants-in-aid to State 
and local governments and to private entities to subsidize activities in such areas 
as welfare, housing, transportation, urban development and renewal, law enforce- 
ment, education, pollution control and health. While State and local governments 
and private organizations are the direct recipients of the grants, the intended ulti- 
mate beneficiaries of the grant programs are private persons helped by the expand- 
ed level of support or services made possible by Federal funds. 

In administering these grants botn public and private grantees must observe 
the Federal grant standards established to assure the accomplishment of Federal 
purposes. Federal agencies have often encountered difficulty in enforcing compli- 
ance by the grantees with the Federal standards. A factor contributing to this 
difficulty is that many Federal agencies do not have adequate procedures for re- 
solving questions of compliance and for handling complaints by private persons 
affected by a grant-in-aid program that the program does not comply with Federal 
standards. A further contributing factor is that the principal sanction presently 
available to Federal agencies for securing compliance is to cut off the flow of Fed- 
eral funds. This sanction raises a serious problem because, unless its threatened 
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imposition prompts compliance, it stops worthwhile programs and adversely affects 
the interests of the innopent private persons whom the Congress intended to bene- 
fit through the program of Federal financial assistance. 

To aid in alleviating this situation the following recommendations are proposed 
with respect to each Federal program in aid of State, local or private activities 
through which support or servicts are provided to individual beneficiaries or to the 
public generally. However, the recommendation does not apply to research, train- 
ing, or demonstration grants to government units or private organizations or 
individuals, cr to grants such as fellowship grants to individuals that primarily 
benefit the recipients of the grants. 

RECOMMENDATION 

A. The Federal Adminislrative Complaint Procedure 
The Federal grantor agency should have an administrative piocedure for the 

receipt and impartial consideration of complaints by persons affected by the grant- 
in-aid program that a plan, project application or other data submitted by a grant 
applicant or grantee as a basis for Federal funding does not meet one cr more Fed- 
eral standards. This procedure should afford the complainant an opportunity to 
submit to the grantor agency for its consideration data and argument in support 
of the complaint, and should afford the grant applicant or grantee involved a fair 
opportunity to respond. If the agency determines that the complaint is apparently 
ill-fo nded or is insubstantial, it should notify the complainant of its determination 
and should state in writing the reasons therefor. If the agency determines that the 
complaint appears to be substantial and supported by the information at hand, it 
should so notify both the complainant and the grant applicant cr grantee of it« 
present determination in this respect and should state in writing the reasons there- 
for. If the agency exercises discretion not to make a d< termination on one oi more 
issue? raised by a complaint, it should so notify the complainant in writing. The 
agency should pass upon all complaints within a prescribed period of time. 

The complaint procedure administered by the Federal grantor agency should 
also provide for the receipt and impartial consideration of complaints that a 
grantee has in its administration of the funded program failed to comply with 
one or more Federal standards. It is anticipated that many grantor agencies 
will find it necessary to limit their consideration of such complaints to situations 
in which the complainant raises issues which affect a substantial number of per- 
sons or which are particularly important to the effectuation of Federal policy 
and will, therefore, dipose of most individual complaints concerning grantee 
administration by referring the complainant to such complaint procedures as 
are required to be established by the grantee. The grantor agency should seek 
by regulation to define the classes of cases that it will consider sufficiently sub- 
stantial to warrant processing through the Federal complaint procedure and those 
classes of cases wherein coniplainants will be required to pursue a remedy through 
available complaint procedures administered by the grantee. 
B. The Grantee's Administrative Complaint Procedures 

The Federal grantor agency should require as a grant condition the establish- 
ment by the grantee of procedures to handle complaints concerning the grantee's 
operation of the federally assisted program. These procedures should afford any 
person affected by an action of the grantee in the operation of the program a 
fair opportunity to contest that action. The "fair opportunity" to contest will 
necessarily vary with the nature of the issues involved and the identity and 
interests of the complainant. In all cases, however, the complainant should 
have the right to submit to the grantee for its consideration data and argument 
in support of the complainant's position. 
C. TTie Information System 

The Federal grantor agency should seek to assure that persons affected by a 
grant-in-aid program receive adequate information about the program in order 
that they may take advantage of the Federal and the grantee complaint procedures. 
The Federal grantor agency should require as a grant condition that all program 
materials (regulations, handbooks, manuals, etc.) governing the grantee's adminis- 
tration of a program supported in whole or in part by Federal grant-in-aid funds 
and all plans, applications and other documents required to be submitted to the 
Federal agency as a condition to the receipt of Federal funds should be readily 
accessible to persons affected or likely to be affected by the Operation of the funded 
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program. Plans, applications and other documents tliat provide the basis for Fed- 
eral funding should be made readily accessible to interested persons no later than 
the time of their submission to the grantor agency for approval and at an earlier 
time when required by law. 

The Federal grantor agency should seek to assure that the grantee's system for 
dissemination of program materials and grant submissions takes account of the 
nature, location and representation of affected persons. For example, as a part of 
a plan to make such materials readily accessible, program information might be 
deposited not only in the offices of the grantee but also in pubUc and university 
libraries and in the ofBces of affected interest groups and their legal representatives. 
It might also be necessary to require the provision of descriptive summaries of 
technical rules or project applications or to require an oral explanation of program 
features, for example, the complaint procedures, which are critical to the protec- 
tion of a beneficiary's interests. The Federal agency should make parallel efforts 
to disseminate materials relating to its administration of the Federal grant 
program. 
A. Range of SancUons 

The Federal grantor agency should seek to develop an adequate range of 
sanctions for insuring compliance with Federal standards by grantees that apply 
for or receive Federal financial assistance. The sanction of the total denial or 
cut-off of Federal funds should be retained and used whore necessary to obtain 
compliance, but the agency should have available lesser sanctions that do not 
result in the prevention or discontinuance of beneficial programs and projects. 
This range of sanctions should include in appropriate cases: 

1. The public disclosure by the agency of a grantee's failure to comply with 
Federal standards and an indication of the steps believed by the agency now to be 
appropriate. 

2. An injunctivc action brought by the agency or the Department of Justice in 
the Federal courts to require the grantee to fulfill any assurances of compliance 
with Federal standards made by the grantee or to enforce the Federal standards 
attached to the grant. 

3. The disallowance as a program or project cost of an expenditure by the 
grantee that does not conform with Federal standards, or other partial denial 
or cutoff of funds that affects only that portion of a program or project that is 
not in compliance with Federal standards. 

4. The imposition on a grantee who has not complied with Federal standards 
of additional administrative requirements specially designed to assure that the 
grantee brings its operations into compliance with Federal standards and redresses 
the effects of past noncompliance. 

5. The transfer of a grant, or the awarding of subsequent grants under the 
same or related grant-in-aid programs, to a different grantee if the original grantee 
violates Federal standards. 

Where an agency lacks statutory authority to invoke one or more of the above 
sanctions and such authority would provide an appropriate means of insuring 
compliance with Federal standards in a grant-in-aid program administered by 
the agency, it should seek the necessary authority from the Congress. 
E. Other Performance Incentives 

The agency should also consider the provision of incentives, such as the contri- 
bution of an increased matching share or the awarding of adaitional grant funds, 
to grantees who fulfill certain Federal goals. Where the agency lacks statutory 
authority to provide compliance incentives and such authority would provide an 
appropriate means of ensuring effectuation of Federal objectives in a grant-in-aid 
program administered by the agency, it should seek the necessary authority from 
the Congress. 

Mr. CoNYEHs. I would like to call now the Acting Deputy Assistant 
Attorney General, Mr. Irwin Goldbloom, who has been trying cases 
as an appellate attorney in the Department of Justice for some 16 
yeais. 

We appreciate your patience. We have your statement and it will 
be printed in the record, and we would invite you to proceed in your 
own way. 

Welcome  to  the subcommittee's hearings. 



TESTIMONY OF IRWIN GOLDBLOOM, ACTING DEPUTY ASSISTANT 
ATTORNEY GENERAL, CIVIL DIVISION, DEPARTMENT OF JUSTICE 

Mr. GOLD BLOOM. Thank you, Mi. Chairman. 
Mr. Chairman, members of the subcommittee: I appreciate the 

opportunity to appear before this subcommittee on behalf of the 
Department of Justice to testify on H.R. 6667. 

The stated purposes of this bill are to expand formal requirements 
regarding rulemaking as to public property, loans, grants, benefits, 
and contracts; to permit private attorneys to obtain compensation 
from the Public Treasury for services provided to their clients before 
Federal agencies; to waive sovereign immunity; and to specify pro- 
cedures which must be followed by agencies administering grants and 
by the grantees. 

To assist the subcommittee, I would like to give a brief synopsis of 
the substantive changes proposed by H.R. 6667. 

Sections 101 and 102 of the bill (title I) amend sections 551 and 553 
of title V of the United States Code to place rulemaking as to public 
property, loans, grants, benefits or contracts within the requirements 
set forth in the administrative Procedures Act. 

Section 201 of the bill (title II) authorizes agencies to pay reasonable 
attorneys fees and other reasonable costs to "any interested person" 
who participates in proceedings before the agency and who is unable 
to pay "if such person made a discernible contribution to promoting 
agency implementation" of the act involved in the administrative 
proceeding. 

Section 301 of the bill (title III), in substance, eliminates the de- 
fense of sovereign immunity as to any action involving the Federal 
Government, its agencies, officers or employees. 

Section 401 of the bill (title TV) provides a procedure for handling 
complaints from persons who may be adversely afifected by a grant-in- 
aid, either by submission of a plan, application, or a report or by 
administration or operation of a program under a grant-in-aid. 
Grantees are also required to establish complaint procedures. 

The Civil Division of the Justice Department handles most of the 
cases in which the issue is a challenge to agency or other official 
action. We defend thousands of such challenges every year. It is 
based on this experience that I wish to comment on H.R. 6667. 

Generally speaking, the problem of who may sue the Government 
or its officials and under what conditions, is a complex matter with 
varying legal results and at all times extremely important considera- 
tions. Officials of the Federal Government in the course of their 
duties make millions of decisions every year. A decision not to prose- 
cute may not leave an aggrieved party, but one canceling a contract 
or assessing a penalty almost certainly will produce some kind of 
grievance. The number and variety of such actions creates a most 
important question before our society as to the limit of judicial review 
of executive decisions. 

To prevent the possibility that every action of a Government official 
may be challenged, the judiciary has developed a number of phrases 
or legalisms such as standing to sue, justiciability, political question, 
and sovereign immunity. These concepts are in a tran.sitional period. 
In our view, to attempt to review all Government decisions without 
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regard to their importance or impact would place an impossible bur- 
den on the courts to the point of questioning the constitutionality of 
the proposition. 

Nobody really denies that the function of the courts is to define 
and protect the individual rights of our citizens. But the courts are 
not the only forums for redress of grievances. It is not imperative 
that the courts must decide every dispute in our society. Congress 
must draw the fine line where judicial action on agency decisions are 
appropriate. It is my conviction that the ultimate well-being of the 
judiciary of this country and the assurance of justice to its citizens is 
dependent upon regulating the number of litigated cases and confining 
the court's jurisdiction to those areas most appropriate for judicicH 
consideration. 

To have every decision of the executive department subject to 
judicial review results in the substitution of judicial discretion for 
executive discretion. It is to be noted that 28 IJ.S.C. 1361 now per- 
mits actions in the nature of mandamus in the U.S. district courts for 
compelling performance of nondiscretionar>' functions for oflBcers or 
employees of the United States. It should also be noted that Congress 
has waived sovereign immunity in other areas to afford an opportunity 
to redress grievances. See, for example, the Tort Claims Act and the 
Tucker Act which provide a remedy for claims arising under the 
Constitution, Federal statutes, and regulations. Also, Congress has 
made many statutory programs specifically subject to judicial review 
such as the Social Securitv Act. However, the lawful function assigned 
to the executive branch by the Constitution that the President take 
care that the laws are faithfully executed would be impaired if the 
courts were assigned the task of reviewing each decision of the exec- 
utive branch. 

With the belief that there is a need in our country for careful con- 
sideration before the number of cases in the Federal court system is 
increased and new subjects are brought before the courts, the De- 
partment of Justice is opposed to enactment of H.R. 6667, which 
would greatly increase the caseload in our Federal Court system, 
could in certain instances bring Federal projects of great public 
interest to a standstill by the whim of one citizen, and engender con- 
fusion as to the substantive rights of individuals in areas now covered 
by specific legislation. I would like to discuss the titles of H.R. 6667 
to illustrate why we oppose the bill. 

In regard to title I, we defer to the agencies and departments having 
direct involvement in awarding of contracts, administration of public 
f)roperty, and the administration of loans, grants, and benefit legis- 
ation. However, I do think that this subcommittee should consider 

whether the additional procedural requirements proposed by the bill 
would enable agencies and departments to act with the degree of 
expedition and flexibihty Congress desires. In addition, the new area of 
law encompassed by title I of the bill could result in a substantial 
addition to the already heavy caseloads in the Federal court system. 

The provisions of title II of the bill for pavments of attorneys' fees 
and costs for representation before agency administrative proceedings 
would no doubt result in a substantial increase in interventions by 
persons seeking to claim attorneys, fees. Title II would represent an 
unwarranted expenditure of tax dollars and, also, is easily subject to 
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abuse by persons seeking fees. Equally as important, payment of 
firivate attorneys' fees out of the Public Treasury is generally unwise. 
n addition, such legislation weighs attorneys' functions, places undue 

emphasis on litigation activities at the taxpayers' expense, and de- 
tracts from attorneys other important functions. Of course, the 
agencies which would be directly aflFected by enactment of title II are 
in a position to discuss it at greater length. 

We think that the defense of "sovereign immunity," which title 
III of the bill proposes to abolish, should be retained to best serve 
the public interest. The Supreme Court's discussion of sovereign 
immunity in Larson v. Domestic & Foreign Corp., 337 U.S. 682, p. 
703-704 (1919), is apposite. There the Supreme Court stated, and I 
quote: 

It is argued that the principle of sovereign immunity is an archaic hangover 
not consonant with modem morality and that it should therefore be limited 
wherever possible. There may be substance in such a viewpoint as applied to suits 
for damagesi The Congress has increasingly permitted such suits to be maintained 
against the sovereign and we should give hospitable scope to that trend. But the 
reasoning is not applicable to suits for specific relief. For, it is one thing to provide 
a method by which a citizen may be compensated for a wrong done to him by the 
Government. It is a far different matter to permit a court to exercise its com- 
pulsive powers to restrain the Government from acting, or to compel it to act. 
There are the strongest reasons of public policy for the rules that such relief 
cannot be had against the sovereign. The Government, as representative of the 
community as a whole, cannot be stopped in its tracks by any plaintiff who 
presents a disputed question of property or contract right. As was early recognized, 
The interference of the Cotirts with the performance of the ordinary duties of 

the executive departments of the government, would be productive of nothing 
but mischief * * *." 

Events following Hurricane Camille oflFer one illustration of the 
salutary effect of the sovereign immunity doctrine. There, a business 
negotiated with officials of the Department of Housing and Urban 
Development, who sought to lease approximately 400 mobile homes 
for use by homeless residents. When the negotiations occurred, time 
was of the essence and only verbal contracts were reached at the time. 
Eventually, a dispute ensued as to the terms of the contracts. Plantiff 
filed suit m the U.S. district court, claiming damages in the amount 
of $76,002.25. The district court dismissed the action on the ground 
that "the relief sought envisions the expenditure of public funds and 
thus requires that action to be considered as an unconsented suit 
against the United States." {Akin Mobile Homes, Inc. v. Secretary of 
Housing and Urban Development and Department oj Housing arid 
Urban Development, 354 F.Supp. 1036, 1038 (S. D. Mississippi, 1972.)) 

The U.S. Court of Appeals for the Fifth Circuit affirmed, noting that 
plaintiff had a right to sue the United States in the Court of Claims. 
(Akin Mobile Homes, Inc. v. Secretary of Housing and Urban Develop- 
ment and Department of Housing and Urban Development, 475 F.2d 
1261 (6th Circuit, 1973.)) 

We think that this case illustrates the function of sovereign immu- 
nity in distributing judicial resources in accordance with the congres- 
sional intent. Elimination of sovereign immunity would lead to 
confusion since more than one forum might then have concurrent 
jurisdiction. In the example, for instance, the appropriate forum was 
the Court of Claims, not the district court. Thus, the care which 
Congress has taken to provide remedies only in forums it has specified 
could be thwarted, if the bill is enacted. 
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The facts set forth in the Akin Mobile Homes, Inc. litigation illu- 
strate another facet of sovereign immunity. Had plaintiff sought 
equitable relief requiring the Government to refrain from using its 
trailers until the dispute was resolved, the claim would have been 
barred by sovereign immunity, in keeping with the principles enunci- 
ated in Larson v. Domestic & Foreign Corp. It is important that 
sovereign immunity be maintained to prevent litigious interference 
with the public administration. 

The Supreme Court has, on numerous occasions, and unanimously, 
applied the doctrine of sovereign immunity in order to insure that 
Courts and litigants pay heed to the congressional intent, rather than 
permit Utigation where Congress has not authorized suit with regard 
to a particular subject matter. (See, for example, Richardson v. 
Morris, 409 U.S. 464 (1973); UniUd States v. King, 395 U.S. 1 (1969); 
and Hawaii v. Oordon, 373 U.S. 57 (1963).) 

Indeed, they are all fairly recent cases. 
Although Congress has on numerous occasions waived the defense of 

sovereign immunity with regard to particular subjects, it has carefully 
tailored the waivers to serve the pubUc purposes Congress considers 
appropriate. (See, for example, the Tort Claims Act, 28 U.S.C. 2671 
et seq.; the Tucker Act, authorizing suits on contractual claims, 28 
U.S.C. 1346(a)(2); and'the Freedom of Information Act, 5 U.S.C. 
552.) We think that title III of the bill would run counter to 
congressional intent as expressed in the specific, carefully worded 
legislation, such as these acts waiving sovereign immunity. Further, 
the carefully worded acts waiving sovereign immunity would no longer 
be the sole focus of litigation, leading to confusion as to what sub- 
stantive rights Congress has conferred and to circumvention of limita- 
tions which Congress considered to be in the public interest in specific 
waivers of sovereign immunity. 

If I may digress for a moment by amplifying my statement with 
respect to title IV. 

Title IV of the bill, regulating grant-in-aid and providing procedures 
for the handling of complaints by agencies and by grantees could se- 
verely limit the operations of these grant programs. The standards 
set by Congress in such grant programs are frequently broadly stated. 
This is to allow flexibility in the administration and disbursement of 
funding and to permit initiative on the part of participating States and 
localities. The determination as to whether congressional standards 
had been complied with and the nature and extent of any harm result- 
ing would be quite difficult in grant programs where a great deal of 
discretion has been left to the administering agency and individual 
grantees. The Department believes that title I\ would unduly limit 
this flexibility, to the detriment of the original intent of Congress. 

The procedure estabUshed by the bill could result in the filing of 
many more complaints than are currently received, thereby causing 
insufficient attention to be given to bona fide complaints. Under the 
terms of the proposed legislation, excessively detailed consideration of 
practically every complaint submitted to a grantor agency by any 
individual or organization, whether or not an applicant or grantee, is 
required. Grantees must establish similar complaint-handling proce- 
dures. Hundreds of thousands of grants are made by the Federal 
Government each year. Subgrants number in the millions. Multiply 
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the procedure required by the bill by the large number of grantees and 
subgrantees which may be participating in particular programs, and 
the potential crippling effects of the bill can be understood. 

It is important to note that Congress, when establishing particular 
grant programs, generally includes a review procedure to assure due 
process in the awarding of funds. Agencies which administer these pro- 
grams have additionally adopted administrative review procedures 
which afford individuals a means for redress of grievances. In instances 
where it might be asserted that the established review is inadequate, 
congressional oversight has proven an important and effective means 
of assuring the adherence of an agency to any standards mandated by 
the Congress. Courts have required agencies to follow their rules and 
procedures and provide appropriate due process remedies. The De- 
partment questions the beneficial effects of estabUshing additional 
means of review which might operate to subvert and contradict the 
review mechanisms which already exist and which have generally 
proven effective. 

The Department further objects to title IV because of the relief 
proposed in the case that a grantee is determined not to be in compli- 
ance with congressional standards. The grantee must not only conform 
to the standards, but must provide retroactive benefits or services, or 
their cash equivalent, to the complainant for harm caused, from the date 
of receipt of the complaint. The constitutionality of requiring the 
States to make such retroactive payments has recently been denied by 
the U.S. Supreme Court. Coupled with the further provisions of title 
IV regarding the procedures to be followed to adjudicate complaints, 
it is foreseeable that the grant administration and application process 
could become bogged down by numerous challenges from organizations 
or individuals who had been deprived a benefit under a grant program. 
The actual payment of grant moneys would be delayed until any 
possible challenge to its propriety had been brought to a conclusion, 
since a subsequent finding that the action taken was not consistent 
with standards set by Congress would otherwise require double pay- 
ments. Thus, the entire grantmaking and fund disbursing process 
could be considerably disrupted and delayed. 

Mr. Chairman, I snail be pleased to answer any questions. 
[The prepared statement of Mr. Goldbloom follows:] 

STATEMENT  OF  IRWIN   GOLDBLOOM,   ACTING   DEPUTY   ASSISTANT   ATTORNEY 
GENERAL, CIVIL DIVISION, U.S. DEPARTMENT OF JUSTICE 

Mr. Chairman: I appreicate the opportunity to appear before this Subcommittee 
on behalf of the Department of Justice to testify on H.R. 6667. 

The stated purposes of this Bill are to expand formal requirements regarding rule 
making as to public property, loans, grants, benefits, and contracts; to permit 
private attorneys to obtain compensation from the public treasury for services 
provided to their clients before Federal agencies; to waive "sovereign immunity;" 
and to specify procedures which must be followed by agencies administering grants 
and by the grantees. 

To assist the Subcommittee, I would like to give a brief synopsis of the sub- 
stantive changes proposed by H.R. 6667. 

Sections 101 and 102 of the Bill (Title I) amend Sections 551 and 553 of Title 5 
.of the United States Code to place rule making as to public property, loans, grants, 
benefits or contracts within the requirements set forth in the administrative 
procedures act. 

Section 201 of the Bill (Title II) authorizes agencies to pav reasonable attorneys 
fees and other reasonable costs to "any interested person^' who participates in 
proceedings before the agency and who is unable to pay "if such person made a 
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discernible contribution to promoting agency implementation" of the act involved 
in the administrative proceeding. 

Section 301 of the Bill (TiUe III), in substance, eliminates the defense of 
"sovereign immunity" as to any action involving the Federal Government, its 
agencies, oiBcers or employees. 

Section 401 of the Bill (Title IV) provides a procedure for handling complaints 
from persons who may be adversely affected by a grant-in-aid, either by sub- 
mission of a plan, application, cr report or by administration or operation of a 
program under a grant-in-aid. Grantees are also required to establish complaint 
procedures. 

The Civil Division of the Justice Department handles most of the cases in which 
the issue i? a challenge to agency or ether official action. We defend thousands of 
such challenges everv year. It is based on this experience that I wish to comment 
on H.R. 6667. 

Generally speaking, the problem of who may sue the Government or its ofGcials 
and under what conditions, is a complex matter with varying legal results and 
at all times extremely important considerations. Officials of the Federal Govern- 
ment in the course of their duties make millions of decisions every year. A decision 
not to prosecute may not leave an aggrieved party, but one cancelling a contract 
or assessing a penalty almost certainly will produce some kind of grievance. The 
number and variety of such actions creates a most important question before our 
society as to the limit of judicial review of Executive decisions. 

To prevent the possibility that every action of a Government official may bo 
challenged, the juciiciary has developed a number of phrases or legalisms such as 
standing to sue, justiciability, political question and sovereign immunity. These 
concepts are in a transitional period. In our view, to attempt to review all Govern- 
ment decisions without regard to their importance or impact would place an 
impossible burden on the courts to the point of questioning the constitutionality 
of the proposition. 

Nobody really denies that the function of the courts is to define and protect 
the individual rights of our citizens. But the courts are not the only forums for 
redress of grievances. It is not an imperative that the courts must decide every 
dispute in our society. Congress must draw the fine line where judicial action on 
agency decisions are appropriate. It is my conviction that the ultimate well-being 
of the judiciary of this country and the assurance of justice to its citizens is 
dependent upon regulating the number of litigated cases and confining the court's 
jurisdiction to those areas most appropriate for judicial consideration. 

To have every decision of the Executive Department subject to judicial review 
results in the substitution of judicial discretion for Executive discretion. It is to be 
noted that 28 U.S.C. 1361 now permits actions in the nature of mandamus in 
the United States District Courts for compelling performance of nondiscretionary 
functions for officers or employees of the United States. It should also be noted 
that Congress has waived sovereign immunity in other areas to afford an oppor- 
tunity to redress grievances. See, for example, the Tort Claims Act and the 
Tucker Act which provides a remedy for claims arising under the Constitution, 
federal statutes and regulations. Also, Congress has made many statutory pro- 
g-ams specifically subject to judicial review such as the Social Security Act. 
However, the lawful function assigned to the Executive Branch by the Constitu- 
tion that the President take care that the laws are faithfully executed would be 
impaired if the courts were assigned the task of reviewing each decision of the 
Executive Branch. 

With the behef that there is a need in our country for careful consideration 
before the number of cases in the Federal Court system is increased and new 
subjects are brought before the courts, the Department of Justice is opposed to 
enactment of H.R. 6667, which would greatly increase the case load in our Federal 
Court system, could in certain instances bring Federal projects of great public 
interest to a standstill by the whim of one citizen, and engender confusion as to 
the substantive rights of individuals in areas now covered by specific legislation. 
I would like to discuss the titles of H.R. 6667 to illustrate why we oppose the bill. 

In regard to Title I, we defer to the agencies and departments having direct 
involvement in awarding of contracts, administration of public property, and the 
administration of loans, grants and benefit legislation. However, I do think that 
this Subcommittee should consider' whether the additional procedural require- 
ments proposed by the Bill would enable agencies and departments to act with 
the degree of expedition and flexibility Congress desires. In addition, the new 
area of law encompassed by Title I of the Bill could result in a substantial addition 
to the already heavy case loads in the Federal court system. 
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The provisions of Title II of the Bill for payment of attorneys fees and costs 
for representation before agency administrative proceedings would no doubt 
result in a substantial increase in interventions by persons seeking to claim 
attorneys fees. Title II would represent an unwarranted expenditure of tax 
dollars, and, also, is easily subject to abuse by persons seeking fees. Equally as 
important, payment of private attorneys fees out of the public treasury is generally 
unwise. In addition, such legislation weighs attorneys functions, places undue 
emphasis on litigation activities at the taxpayers' expenses, and detracts from 
attorneys other important functions. Of course, the agencies which would be 
directly affected by enactment of Title II are in a position to discuss it at greater 
length. 

We think that the defense of "sovereign immunity," which Title III of the Bill 
proposes to abolish, should be retained to best serve the public interest. The 
Supreme Court's discussion of sovereign immunity in Larson v. Domeatic <t 
Foreign Corp., 337 U.S. 682, pages 703-704 (1949) is apposite: 

It IS argued that the principle of sovereign immunity is an archaic hang- 
over not consonant witn modem morality and that it should therefore be 
limited wherever possible. There may be substance in such a viewpoint as 
applied to suits for damages. The Congress has increasingly permitted such 
suits to be maintained against the sovereign and we should give hospitable 
scope to that trend. But the reasoning is not applicable to suits for specific 
relief. For, it is one thing to provide a method by which a citizen may be 
compensated for a wrong done to him by the Government. It is a far 
different matter to permit a court to exercise its compulsive powers to 
restrain the Government from acting, or to compel it to act. There are the 
strongest reasons of public policy for the rule that such relief cannot be had 
against the sovereign. The Government, as representative of the community 
as a whole, cannot be stopped in its tracks by any plaintiff who presents a 
disputed question of property or contract right. As was early recognized, 
"The interference of the Courts with the performance of the ordinary 
duties of the executive departments of the government, would be produc- 
tive of nothing but mischief. . .." 

Events following Hurrican Camille offer one illustration of the salutary effect of 
the sovereign immunity doctrine. There, a bu.siness negotiated with officials of the 
Department of Housing and Urban Development, who sought to lease approxi- 
mately 400 mobile homes for use by homeless residents. When the negotiations 
occurred, time was of the essence and only verbal contracts were reached at the 
time. Eventually, a dispute ensued as to the terms of the contracts. Plaintiff filed 
suit in the United States District Court claiming damages in the amount of 
$76,002.25. The District Court dismissed the action on the ground that "the 
relief sought envisions the expenditure of public funds and thus requires this 
action to be considered as an unconsented suit against the United States." {Akin 
Mobile Homes, Inc. v. Secretary of Housing & Urban Development and Department 
of Housing  &  Urban Development, 354 F. Supp. 1036,  1038 (S. D. Mis,sissippi, 
1972.)) 

The United States Court of Appeals for the Fifth Circuit affirmed, noting that 
plaintiff had a right to sue the United States in the Coort of Claims. {Akin Mobile 
Homes, Inc. v. Secretary of Housing <k Urban Development, 475 F. 2d 1261 (5th 
Circuit, 1973.)) 

We think that this case illastratea the function of sovereign immunity in dis- 
tributing judicial resources in accordance with the Congressional intent. Elimina- 
tion of sovereign immunity would lead to confasion since more than one forum 
might then have concurrent jurisdiction. In the example, for instance, the appro- 
priate forum was the Court of Claims, not the District Court. Thus, the care 
which Congress has taken to provide remedies only in forums it has specified 
could be thwarted, if the Bill is enacted. 

The facts set forth in the Akin Mobile Homes, Inc. litigation illustrate another 
facet of sovereign immunity. Had plaintiff sought equitable relief requiring the 
Government to refrain from using its trailers until the dispute was resolved, 
the claim would have been barred by sovereign immunity, in keeping with the 
principles enunciated in Larson v. Domestic <fc Foreign Corp. It is important that 
sovereign immunity be maintained to prevent litigious interference with the 
public administration. 

The Supreme Oiurt has, on numerous occasions, and unanimously, applied 
the doctrine of sovereign immunity in order to insure that courts and litigants 
pay heed to the Congressional intent, rather than permit litigation where Congress 
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has not authorized suit with regard to a particular subject matter. (See, e.g., 
Richardson v. Morrit, 409 U.S. 464 (1973); U.S. v. King, 395 U.S. 1 (1969); and 
Hawaii V. Gordon, 373 U.S. 57 (1963.)) 

Although Congress has on numerous occasions waived the defense of sovereign 
immunity with regard to particular subjects, it has carefully tailored the waivers 
to serve the public purposes Congress considers appropriate. (See e.g., the Tort 
Claims Act, 28 U.S.C, 2671 et seq.; the Tucker Act, authorizing suits on con- 
tractual claims, 28 U.S.C. 1346(a)(2); and the Freedom of Information Act, 5 
U.S.C. 552.) We think that Title III of the Bill would run counter to Congressional 
intent as expressed in the specific, carefully-worded legislation, such as these 
Acts waiving sovereign immunity. Further, the carefully-worded Acts waiving 
sovereign immunity would no longer be the sole focus of litigation, leading to 
confusion as to what substantive rights Congress has conferred and to circum- 
vention of limitations which Congress considered to be in the public interest in 
specific waivers of sovereign immunity. 

Title IV of the Bill, regulating grants-in-aid and providing procedures for han- 
dling of complaints by agencies and by grantees would require undue considera- 
tion of frivolous complaints and might, thereby, cause insufficient attention to 
be given to bona fide complaints. In addition, many grants are of such a limited 
amount that current recipients could ill afford to set up a complaint procedure 
such as that proposed by the Bill. 

I shall be pleased to answer any questions the Subcommittee may have. 

Mr. C0NYER8. Thank you very much for your testimony. I have no 
questions at this point. We appreciate your preparation and your 
appearance before the subcommittee. 

This concludes the first day's hearings on the bureaucratic ac- 
countability bill. The subcommittee stands adjourned until the call of 
the Chair. 

[Whereupon, at 12:15 p.m., the subcommittee was adjourned, 
subject to the call of the Chair.] 





ADDITIONAL MATEKIAL 

FEDERATION OF AMERICAN HOSPITALS, 
Washington, D.C., April 16, 1974. 

Hon. JOHN CONYERS, Jr., 
Chairman, Subcommittee on Crime of the House Committee on the Judiciary, 

Raybum House Office Building, Washington, D.C. 
DEAR MR. CHAmMAN: Enclosed is a statement by the Federation of American 

Hospitals relating to H.R. 6223 and H.R. 6667, legislation now under considera- 
tion by your Committee. Our statement deals specifically with the thirty-day 
period presently allotted for public comment concerning proposed regulations 
published in the Federal Register. 

We respectfully request that this statement be made a part of the record. 
Sincerely, 

MICHAEL D. BROMBERO, Director. 

STATEMENT OF THE FEDERATION OP AMERICAN HOSPITALS TO THE SUBCOMMITTEE 
ON CRIME OF THE HOCSE COMMITTEE ON THE JUDICIART, RELATING TO H.R. 
6223 AND H.R. 6667 

The Federation of American Hospitals, a national non-profit association 
representing more than 600 investor-owned hospitals, thanks tne committee for 
opportunity to present its views on a matter relating to the consideration of H.R. 
6223 and H.R. 6667. 

The issue with which we are concerned is the length of time allotted for public 
comment on proposed regulations. With few exceptions, a thirty-day comment • 
period is provided to the public following publication in the Federal Register of 
proposed regulations issued by the Department of HEW. This is totally inadequate 
in terms of allowing interested parties in the health sector to assess the regulations 
and form a thoughtfully reasoned response to them. 

The health industry is regularly bombarded with proposed regulations and 
these are often of crucial importance not only to the institutions themselves, but 
to the millions of individuals for whom health care delivery is provided. A prime 
example is the issuance of Medicare and Medicaid regulations. Another example 
would be the regulations governing Professional Standards Review. 

In order to assure that proposed regulations affecting health care are representa- 
tive of sound public policy, it is mandatory that the public and the health sector 
as a whole be given the time to respond with comments and constructive recom- 
mendations. However, as matters now stand, by the time the proposed regulations 
reach our hospitals, the staff is left with considerably less than thirty days in 
which to evaluate regulations that are often complex and lengthy. There is often 
not enough time available to study the regulations, gather information on their 
possible and probable effect, and then formulate and forward a response to DHEW 
officials. 

In order to make this period of public comment meaningful and productive, 
the Federation of American Hospitals asks that this Committee recommend to 
the Department of Health, Education and Welfare that the period for public 
comment on proposed regulations be extended to at least sixty days. 

We thank you, Mr. Chairman, for the opportunity to present this statement. 

STATEMENT or THE AMERICAN HOSPITAL ASSOCIATION, IO THE SUBCOMMITTEE ON 
CRIME OF THE HOUSE COMMITTEE ON THE JUDICIARY, ON H.R. 6223 AND H.R. 6667 

The American Hospital Association, which represents some 7000 hospitals 
and other health care institutions located throughout the country appreciates 
the opportunity to present this statement on Title I of H.R. 6223 and H.R. 6667, 
identical bills pending before the subcommittee, and on a related problem not 
included in your legislation—the inadequate length of time provided for public 
comment on proposed regulations. Title I of these bills would amend the Ad- 
ministrative Procedures Act so as to mandate the publication of proposed rules 
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involving areas now specifically exempted, namely, matters related to "public 
pioperty, loan.s, grants, benefits or contracts." Most of the regulations affecting 
nospitaLs are included in this exemption. 

We would like to commend the sponsors of this legislation for their recognition 
of a serious problem in the important area of government rule-making. The 
Administrative Conference of the United States also recognized the need to elim- 
inate the exemption of these area.i from the rulemaking requirements and their 
recommendation is quoted below: 

"In order to assure that Federal agencies will have the benefit of the information 
and opinion that can be supplied by persons whom regulations will affect, the 
Administrative Procedure Act requires that the public must have opportunity 
to participate in rulemaking proceedings. The procedures to assure this op- 
portunity are not required by law, however, when rules arc promulgated in 
relation to "public property, loans, grants, benefits, or contracts." These types 
of rules may nevertheless bear heavily upon nongovernmental interests. Exeinpt- 
ing them from generally applicable procedural requirements is unwise. The 
present law should therefore be amended to discontinue the exemptions to 
strengthen procedures that will make for fair, informed exercise of rulemaking 
authority in these as in other areas." 

"Removing these statutory exemptions would not diminish the power of the 
agencies to omit the prescribed rulemaking procedures whenever their observances 
were found to be impracticable, unnecessary, or contrary to the public interest. 
A finding to that effect can be made, and published in the Federal Register, as to 
an entire subject matter concerning which rules may be no broader than essential 
and should include a statement of underlying reasons rather than a merely con- 
clasory recital. 

"Wholly without statutory amendment, agencies already have the authority to 
utilize the generally applicable procedural methods even when formulating rules 
of the exempt types now under discussion. They are urged to utilize their existing 
powers to employ the rulemaking procedures provided by the Administrative 
Procedure Act, whenever appropriate, without awaiting a legislative command 
to do so." ' 

We firmly believe meaningful public participation in the making of federal 
rules and regulations is essential. Professor Arthur Earl Bonfield, a recognized 
expert in the field of administrative rulemaking, has stated the reasons succinctly: 

"Public participation in rulemaking helps assure wLser policy formulations than 
would otherwise be the case, and provides means by which private parties can 
defend their interests against governmental rules they deem undesirable. The 
most obvious reason why public participation is worthwhile is that it helps to 
elicit the information, facts, and probabilities which are necessary to fair and 
intelligent action by those responsible for promulgating administrative rules."' 

We were pleased when the isecrctary of Health, Education, and Welfare, in a 
memorandum dated October 12, 1970, directed all agencies and offices of that 
Department which issue rules and regulatioas related to "public property, loans, 
grants, Iwnefits, and contracts" to utilize for public participation the procedures 
of the Administrative Procedure Act, U.S.C. 553. We wholeheartedly approve 
that action. 

Title I of n.R. 6223 and H.R. 6667, if enacted, would in effect require as a 
matter of law the actions required by the 1970 HEW directive rather than leaving 
it a requirement which could be altered or withdrawn at any time. Therefore, we 
fully support Title I of this legislation and urge its prompt enactment. 

A related issue, and one of great importance to the health care field is the length 
of time allowed for public comment on proposed regulations. The rules and regu- 
lations promulgated to carry out the Medicare and Medicaid programs and other 
health programs administered by the Department of HEW have a direct bearing 
on both public and private interests. They deal with practically every aspect of 
the operation of health care institutions and they also intimately affect millions 
of Americans in their daily lives. In most cases when the Department of HEW 
and its agencies publish proposed regulations in the Federal Register, a 30-day 
period is specified for receiving public comments. This limited comment period is 
totally inadequate. 

The problems hospitals and the health care field have encountered in connection 
with the inadequate but customary 30-day period for public comment on proposed. 

1 This rFcommendation of the Administrative Conference of the United States, cur- 
rently Identified as Recommendation 69-8, was adopted by the Conference In October. 1969. 

' Arthur Enrl Bonfleld. A consultant's Report to the Committee on Rulemnklnc of the 
Admlnlstratlre Conference of the United States. September, 1969. 
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regulations are two-fold. First, it takes considerable time for proposed regiilations 
published in the Federal Register to reach hospitals and other health care institu- 
tions that are located in all parts of the country. Copies of the Federal Register 
may not reach subscribers in many parts of the country for several days or even a 
week or more after the publication date. Thus, the 30-day period for comment is 
in fact much less than 30 days for most interested parties. 

The second aspect of the problem is that a 30-day period for study and analysis 
of proposed regulations is wholly inadequate. The number of federal regulations 
applicable to hospitals has grown enormously since the start of the Medicare and 
Medicaid programs and the complexity of such regulations has also increased 
markedly. 

Considerable time and efifort are often needed to study proposed regulations, 
to gather information that will enable determinations to be made as to their 
effect, and to prepare and forward comments to the responsible officials. Only 
in this way can the health care field contribute to the formulation of final regula- 
tions that are both fair and equitable as well as adminLstratively sound and prac- 
ticable. The too brief comment periods that are being provided essentially deny 
many interested parties the opportunity for input into this process. 

Many examples of inadequate time for comment on proposed regulations come 
to mind. I will cite two which have occurred in the last month. 

1. The proposed regulations to implement Section 223 of Public Law 92-603 
which was enacted in October, 1972 were published in the Federal Register on 
March 19, 1974. This deals with extremely complex matters related to reimburse- 
ment of providers of health care to Medicare beneficiaries and after waiting some 
seventeen months to Issue the proposed regulation the Department of HEW pro- 
vided only 30 days as the time for comment on the regulations by the health 
care field. 

2. The proposed regulations to implement the Emergency Medical Services 
Systems Act of 1973, Public Law 93-154, enacted in November of 1973 were 
published in the Federal Register on March 29, with allowance of only 15 days for 
comment thereon. In this case, it took the Department of HEW six months to 
draft the highly technical and complicated regulations to carry out the Emergency 
Medical Services Systems law, but the health care field is given only 15 days to 
evaluate and comment on the impact of the regulations. 

Mr. Chairman, to make publication of proposed regulations meaningjful and 
to assure opportunity for public comment and suggestions, it is essential that 
adequate time for such comments be provided. The American Hospital Association 
and its members request that your Committee strongly recommend to the De- 
partment of Health, Education, and Welfare that the length of time provided 
for comment on proposed regulations be at least sixty days. We recognize that on 
very rare occasions a shorter period of time for comment may be found to be 
necessary, but this should be permitted only in the face of compelling circum- 
stances and findings that are recited in the notice of proposed rulemaking. 

In summary, the American Hospital Association supports Title I of H.R. 6223 
and H.R. 6667 and urges the Committee to act also on the related issue providing 
at least 60 days a.s a general practice for public comments on proposed federal 
regulations. 

AMERICAN BAR ASSOCIATION, 
Chicago, III., April 10, 1973. 

Hon. PETER W. RODINO, JR., 
Chairman, CommitUe on the Judiciary, Rayhurn House Office Building, Washington, 

D.C. 
DEAR MR. RODINO: On September 6, 1972, Mr. Kenneth J. Burns, Jr., Sec- 

retary of the American Bar Association, transmitted to Mr. Celler, for the in- 
formation of the Committee on the Judiciary, a resolution that had been adopted 
unanimously at the August 1972 meeting of the ABA's House of Delegates. 
The resolution signifies the Association's strong support for legislation which is 
now pending before your Committee that would eliminate from the rulemaking 
provisions of the Administrative Procedure Act the current exemption for matters 
relating to "public property, loans, grants, benefits, or contracts." This proposal 
is part of the legislative package in HR. 6223. 

As indicated in Mr. Burns' letter, the resolution was adopted upon a report 
and recommendation initiated by the Section of Public Contract Law, a copy of 
which I am enclosing for your further information. 
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I would like to take this opportunity to express the Section of Public Contract 
Law's continuing interest in securing the enactment of the foregoing legislation 
in this session of the Congress and to offer the assistance and cooperation of our 
membership in achieving that objective. 

Sincerely yours, 
JOHN A. MCWHORTER, Chairman. 

Enclosure. 

ABA RESOLUTION SUPPORTS LEGISLATION TO ELIMINATE APA EXEMPTION OF 
CONTRACTUAL MATTERS FROM APA'S RULEMAKING REQUIREMENTS 

SECTION OF PUBLIC CONTRACT LAW 
Rearmmendaiion 

That the House of Delegates of the American Bar Association adopt this 
Section's resolution as follows; be it 

Resolved, That the American Bar Association support the enactment of the 
Congress of legislation to eliminate the current exemption from the rulemaking 
provisions of the Administrative Procedure Act on matters relating to "public 
property, loans, grants, benefits, or contracts." 
Report 

The accompanying report submitted in support of the above recommendation 
stated as follows: 

Section 4 of the Administrative Procedure Act (5 U.8.C. 553) prescribes 
procedures for public notice and comment on Federal agency rulemaking pur- 
suant to which interested persons are afforded an opportunity to participate in 
the process whereby the policies of Federal agencies are formulated. The APA 
rulemaking procedure,  which complements,  in the administrative arena,  the 
Solitical process in the legislative domain, has been characterized by Professor 

lenneth Gulp Davis, as "probably one of the greatest inventions of modem 
government." 

However, specifically exempted from the public notice and comment require- 
ments is all rulemaking related to public property, loans, grants, benefits, or 
contracts. 5 U.S.C. 553(a)(2). These exemptions appear to nave been predicated 
upon an uncritical distinction between proprietary and nonproprietary functions 
o( Government; a distinction which has been largely discredited both'in law and 
in the public mind. It may be demonstrated readily that rules and regulations 
pertaining to these functions bear heavily upon nongovernmental interests and 
have a substantial impact upon the public; therefore, the continued exemption 
of rulemaking related to these so-called "proprietary" functions from generally 
applicable procedural requirements is unwise. 

In this report, the Section of Public Contract Law focuses on the need to afford 
the public an opportunity to participate in the formulation of rules related to 
public contracts. 

The most prominent collections of public contract rules are embodied in the 
Armed Services Procurement Regulations (ASPR) and the Federal IVocurement 
Regulations (FPR). In addition to these regulations, however, each of the military 
services has promulgated their own separate procedures or directives to implement 
or supplement the ASPR and there arc currently more than a score of separate 
procurement regulation systems issued by civilian executive departments and 
agencies. Moreover, the issuance of rules related to Government contracts does 
not end at the department level. Practically every operating agency and field 
procuring activity throughout the Government appears to feel obliged to issue 
individual contract rules bearing such labels as "instructions," "directives," 
"procedures," "manuals," "guides," ad infinilum. 

The sheer volume and complexity of procurement rules issued throughout the 
Government renders the contract regulations system unmanageable and imposes 
severe burdens and unnecessary expense upon companies seeking to do businesw 
with the Government, either directly as contractors or indirectly as subcontractors. 
The horizontal proliferation of procurement regulations at the departmental 
level has given rise to various inconsistencies which add further to the burdens 
encountered by the public in dealing with these rules. The foregoing problems are 
compounded by the vertical proliferation of contract riiles because of the low 
visiblity and iiiaccessability oi procurement directives issued at various field or 
operating echelons. 
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It is well recognized that Government procurement activity generates wide- 
spread economic efifects. Similarly, the very rules and regulations related to public 
contracts exert an enormous impact upon substantive private interests. Gov- 
ernment procurement regulations have a reach and impact far transcending mere 
housekeeping instructions to subordinate officials. Certain public contract rules 
have been designed specifically to protect the rights of laborers and members of 
minority groups and to affect the interests of small business concerns and whole 
geographic areas. Moreover, the preponderance of generally applicable regula- 
tions—such as those prescribing mandatory contract clauses or establishing rules 
governing contract cost principles, records retention, contractor responsbility 
and contractor debarment—have an enormous direct impact on the rights and 
obligations o the public at large and on the contractor community in particular. 
A special significance has been given to Government contract rules by judicial 
decisions construing procurement regulations to have the force and effect of law. 
The legal effect attributed to procurement regulations offers a singularly com- 
pelling reason for assuring public participation in the contract rulemaking process. 

The process for developing contract rules by executive agencies, whether 
civilian or military, falls snort of the minimal standards of procedural fairness 
accorded by APA rulemaking requirements. Present opportunities for public 
participation or consultation in the formulation of agency procurement regulations 
are extremely limited. Civilian agencies, including the General Services Adminis- 
tration which is responsible for the FPR system, consult with interested persons 
in the private sector only sporadically. The framework for developing regulations 
governing procurement by the military departments is more structured and highly 
visible than that pertaining to civilian executive agencies; and the ASPR Com- 
mittee, operating under established rules of procedure, consults more frequently 
with industry. However, the ASPR Committee maintains complete discretion 
over those matters on wnich comments will be solicited from the public and the 
"public" invited to participate is limited to certain industry associations. More- 
over, civilian and military agencies responsible for formulating public contract 
regulations rarely demonstrate receptiveness to petitions by interested persons 
"for the issuance, amendment, or repeal of a rule;" a right accorded by APA 
Section 4 (e). 

After objective study of the procurement regulation process, giving due regard 
to weighing the benefits to be derived from public participation in the formulation 
of contract rules against the obvious need to conduct government expeditiouslv, 
efficiently and inexpensively, the Section of Public Contract Law has determined 
that the elimination of the contracts" exemption from APA rulemaking require- 
ments is desirable and long overdue. Although elimination of the exemption will 
make public participation in contract rulemaking the rule rather than the excep- 
tion, as is now the case, the APA rulemaking provisions afford adeqi^ate safeguards 
to agencies which permit them to dispense with public notice and comment 
procedures when these are found to be impracticable, unnecessary, or contrary to 
the public interest. 

Obvious benefits to be derived from elimination of the "contracts" exemption 
will be: to accord greater visibility to the issuance of procurement rules at all 
levels of government; to discotirage the unnecessary proliferation of procurement 
rules which have rendered the system voluminous, complex and relatively un- 
manageable; and to assure consideration by agency rulemakers of the views of 
interested persons in the private sector concerning rules having a significant 
impact on substantive private interests. This latter feature is particularly impor- 
tant in view of the insulated environment in which contract rules are currently 
issued, and the unfortunate tendency of the procurement regulations to shift 
risks unfairly to the private sector. The applicability of APA rulemaking provisions 
to the procurement regulation process may also be expected to stimulate further 
constructive efforts to improve the process. Accordingly, the Section of Public 
Contract Law has concluded that, rather than imp>ede the rulemaking process, 
pubUc participation in the development of agency contract rules is likely to make 
theprocess itself more effective and responsive. 

The above conclusion is buttressed by the recent recommendation of the 
Administrative Conference of the United States to eliminate the exemptions of 
matters relating to "public property, loans, grants, benefits, or contracts" from 
the public notice and comment procedures of the APA, and by the favorable 
response of the majority of civilian executive departments in complying with that 
recommendation. The occasion for the reconunendation submitted herewith is 



extremely propitious because there are currently pending before both houses of 
the Congress bills to amend the rulemaking provisions of the APA to eliminate 
the foregoing exemptions. The Section of Public Contract Law, therefore, recom- 
mends adoption of the proposed resolution as an important step in improving the 
process for formulating agency rules relating to so-called "proprietary" matters 
and for assuring procedural fairness to persons in the private sector interested in 
and affected by such rules. 

After presentation of the recommendation, report and discussion by the Section 
Council, the resolution was voted upon and approved by the Council at its 
Spring meeting on May 10, 1972. 

U.S. SENATE, 
COMMITTEE ON THE JUDICIART, 

Watkington, D.C., March 27, 1974. 
Hon. JOHN CONTERS, 
Chairman, SubcommiUee on Crime, 
Hottte CommiUee on the Judiciary. 

DEAR MR. CHAIRMAN: I am sorry that I could not be present this morning to 
testify in favor of H.R. 6667. I commend the Subcommittee for instituting these 
hearings on this important bill. 

Public confidence in government is at a low ebb. Campaign contributors, 
inside influence, and actions against the public interest have become the hall- 
marks of the regulatory process over the past five years. But long before Watergate 
we knew that federal agencies were prone to become agents of the regulated and 
vested interests instead of servants of the people, and Congress always failed to 
act. Now, the expas&i of the past year have laid the groundwork ior genuine 
progress. Today we have a golden opportunity to make a new start toward more 
effective and more responsive government, if we learn this lesson of Watergate 
well, then the steps we take can be as significant for the future health of the federal 
agencies as reforms in campaign financing will be for the future health of America's, 
elections. 

Campaign finance reforms, which are today being debated by the Senate, 
would remove widespread opportunities for destructive external pressure on 
government decisionmaking. The Bureaucratic Accountability bill would cor- 
respondingly open federal agencies to greater public participation, would en- 
courage such participation, and would make them more responsive and responsible 
to the American people for whose benefit and protection they were established. 

Greater public involvement in administrative decisionmaking and elimination 
of irrational defenses to judicial review will improve the performance of govern- 
ment agencies while increasing public confidence in them. Thus the Bureaucratic 
Accountability bill will increase government responsiveness to divergent views 
and interests, especially those that do not have the political clout and financial 
resources to be heard in any other way. It will emphasize the broader impact of 
private and government programs on the character of our society, and not solely 
on their economic consequences. And it will help to establish legal standards of 
performance for government agencies and private parties, for the benefit of all 
people and all businesses affected by government regulations. 

Government agencies, since before pa.ssage of the Administrative Procedure 
Act in 1946, have always opposed increasing accountability and administrative 
due process. They unanimously opposed the Freedom of Information Act in the 
early sixties. And no doubt they will oppose H.R. 6667. But if the integrity of 
our agencies is to be restored, then we must open their doors to accommodate and 
respond to the needs of average citizens, the poor, consumers, minority groups, 
ana other unrepresented segments of our society who are presently shut out. That 
is the underlying purpose of the Bureaucratic Accountability bill. 

I join with Congressman Dellums and other cosponsors of H.R. 6667 in sup- 
porting enactment of this legislation. 

Sincerely, 
EDWARD M. KENNEDY. 
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ASSOCIATION OF AMERICAN MEDICAL COLLEGES, 
Washington, D.C., April 18, 1974. 

Hon. JOHN CONTEBS, Jr., 
U.S. House of Representatives, 
Raybum House Office Building, 
Washington, D.C. 

DEAR CONGRESSMAN CONYERS: The Association of American Medical Colleges 
represents all of the 114 medical schools in operation in the United States, 400 of 
the nation's major teaching hospitals, and 51 academic societies. Regulations in- 
volving matters related to public property, loans, grants, benefits, or contracts, 
now specifically exempted from the Administrative Procedure Act very often 
affect the Association's constituents, particularly its teaching hospital members. 
Accordingly, the Association enthusiastically supports Title I of HR 6223 and 
HR 6667, identical bills pending before the SubcommUlee on Crime of the House 
Committee on the Judiciary which would eliminate the exemption of these areas 
from the rulemaking requirements of the Administrative Procedure Act. 

The Association also endorses the views presented by the American Hospital 
Association on a related problem not treated in the pending legislation—the 
inadequate length of time for public comment on proposed regulations. We 
have found the 30-day period generally specified for comments on regulations 
proposed by the Department of Health, Education, and Welfare and its agencies 
totally inadequate for studying the proposed regulations for gathering information 
from our constituents to assess the regulation's effects and for preparing and 
forwarding our comments to the appropriate officials. 

The 30-day comment period for regulations affecting health care institutions is 
too brief for two reasons: First, it often takes a week or more for copies of the 
Federal Register to reach institutions located in many parts of the country, making 
the already short 30-day period for response even shorter for many mterested 
parties. Second, the 30-day period is particularly inadequate for full study and 
analysis of health-related regulations which have increased exponentially in both 
volume and complexity since the advent of Medicare, Medicaid, and other health 
prMrams administered by the Department of Health, Education, and Welfare. 

To assure meaningful public participation in the consideration of proposed 
regulations, then, the Association .supports Title I of HR 6223 and HR 6667, 
and requests that your Committee strongly recommended to the Department of 
Health, Education, and Welfare that it provide at least sixty days for public 
comment on its proposed regulations. 

The Association of American Medical Colleges appreciates this opportunity to 
present its views, and stands ready to provide any further assistance to you in 
this matter at your request. 

Sincerely, 
JOHN A. D. COOPEB, M.D. 
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